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1.0   Procedural factors which contextualize the Injunction Analysis

1.1   Will hearing on the merits require a determination of whether the Sinixt are aboriginals of Canada?

The question of whether the Sinixt are an aboriginal people of Canada does not arise on the merits of the Petition because the triggering of the duty to consult does not require proof of the claimed aboriginal right or title, but only the existence of a credible claim in that regard.   No determination of the existence of the claimed aboriginal right (nor of any element of the case for that right) needs to be made in determining whether the duty to consult arises.
There is no authority for the proposition that some legal elements of an aboriginal rights claim are "threshold" questions which must be proven prior to the duty to consult being triggered.  If this were the case, the Crown could identify particularly intractable legal issues inherent in the resolution of aboriginal rights and title and demand their proof prior to engaging in consultation.  This is of course entirely contrary to the spirit and letter of the law as set down in Haida.  Aboriginal claims may take decades to resolve, and there are many factual and legal elements that remain uncertain.  No aboriginal group in Canada has yet obtained a declaration of aboriginal title.  The Crown's duty in the interim period of claims resolution is to assess the strength of the claim as a whole, consider the impacts of authorized activities on those rights, and consult accordingly (Haida, para. 39-45).  Thus, the statutory decision maker erred, in the Petitioners' view, by concluding that the Sinixt would need to prove their qualification as aboriginal peoples of Canada prior to the duty to consult being triggered.

1.2   The Petition on its merits raises a pure question of law

The Petitioners submit that the error committed by Crown was to conclude that the duty to consult the Sinixt could not be triggered until it was proven (i.e. in court) that the Sinixt are an aboriginal people of Canada.  
Whether the Crown erred in that regard is a question of pure law to be decided on a standard of correctness.  
As per Haida at paragraph 63:

 Should the government misconceive the seriousness of the claim or impact of the infringement, this question of law would likely be judged by correctness.  Where the government is correct on these matters and acts on the appropriate standard, the decision will be set aside only if the government’s process is unreasonable. 
As per Hupacasath First Nation v. British Columbia (Minister of Forests) [2008] B.C.J. No. 2089 (at tab 8 of the Petitioners’ Brief of Authorities):
185     In Ahousaht Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212, 37 C.E.L.R. (3d) 89, the Federal Court of Appeal summarized its conclusions about the applicable standard of review, stating its view that the standard of review as described in Haida Nation remains unaffected by Dunsmuir v. New Brunswick, 2008 SCC 9, 64 C.C.E.L. (3d) 1, at para. 34:

34 Thus, in my view, the determination of the existence and extent of the duty to consult or accommodate is a question of law and, hence, reviewable on a standard of correctness. However, when the Crown has correctly determined that question, its decision will be set aside only if the process of consultation and accommodation is unreasonable. In my view, the Supreme Court's recent decision in Dunsmuir v. New Brunswick, 2008 SCC 9, does not change the standard of review applicable in this case.

186     In Tzeachten v. Attorney General of Canada 2008 FC 928 at para. 24, Tremblay-Lamer J., taking an alternative approach, described the proper standard of review as incorporating the holding in Dunsmuir:

24 ... [W]hen it falls to determine whether the duty to consult is owed and the content of that duty, no deference will be afforded. However, where a determination as to whether that duty was discharged is required, the analysis will be concerned with "the existence of justification, transparency and intelligibility within the decision-making process [and also with] [...] whether the decision falls within a range of possible, acceptable outcomes which are defensible in respect of the facts and law" (Dunsmuir, above, at para. 47).

187     I conclude that the standard of review for whether the Crown understood the existence and extent of its duty is correctness. In my view, deference is not warranted on the question of the existence and nature of the constitutional duty, or, if any deference is warranted since the nature of the duty is to be determined in the context of the circumstances as a whole, that deference should be minimal. I also conclude that the standard of review for whether the Crown complied with its duty is reasonableness. The Crown should be afforded deference regarding its choice of consultation and accommodation process, so long as it falls within a range of possible, acceptable choices.

1.3   What issues remain to be determined on the merits?

The question for resolution on the merits is: did the duty to consult arise?  Whether the Crown erred in that regard is a question of pure law to be decided on a standard of correctness.  

If this court determines that the Crown did err in this respect, a preliminary assessment of the factual and legal elements of the Sinixt claim and the potential impacts of the activities authorized under the Licence must be undertaken to ascertain where, along the Haida spectrum, the Crown's duty to consult will fall.  Consultation, and if required, accommodation, will follow.  However, the Petitioners are not asking the court to conduct this assessment of the Sinixt claim or the impacts to claimed rights.  This assessment should be conducted by the Crown in consultation with the Sinixt.  
Thus, if the Crown erred by deciding that the question of whether the Sinixt are aborignial peoples of Canada must be proven prior to the duty to consult being triggered, the Petitioners ask the court to quash the Licence until the Crown has, in consultation, conducted its assessment of the Sinixt claim, and carried out whatever consultation or accommodation is required as a result of this assessment.

The sole issue raised by the Crown in its Response to Petition seems to be with the credibility of the Sinixt’s claim and, in that regard, the Crown seems to rely on the same arguments that it has advanced in its application for summary dismissal.

If the Crown fails in its summary dismissal application and if there is no need, in the context of the judicial review application, for a final determination as to whether the Sinixt are aboriginals of Canada, then it would seem that the hearing of the Petition on its merits comes down to the determination of a pure question of law.

1.4   Injunction becomes unnecessary where the Petition can be determined on a pure question of law

Given that the Petition raises a question of law alone, the issues raised on the merits of the Petition can be settled with finality in the context of the injunction application.  As stated by the SCC in RJR-MacDonald Inc.:

55     The second exception to the American Cyanamid prohibition on an extensive review of the merits arises when the question of constitutionality presents itself as a simple question of law alone. This was recognized by Beetz J. in Metropolitan Stores, at p. 133:

There may be rare cases where the question of constitutionality will present itself as a simple question of law alone which can be finally settled by a motion judge. A theoretical example which comes to mind is one where Parliament or a legislature would purport to pass a law imposing the beliefs of a state religion. Such a law would violate s. 2(a) of the Canadian Charter of Rights and Freedoms, could not possibly be saved under s. 1 of the Charter and might perhaps be struck down right away; see Attorney General of Quebec v. Quebec Association of Protestant School Boards, [1984] 2 S.C.R. 66, at p. 88. It is trite to say that these cases are exceptional.
A judge faced with an application which falls within the extremely narrow confines of this second exception need not consider the second or third tests since the existence of irreparable harm or the location of the balance of convenience are irrelevant inasmuch as the constitutional issue is finally determined and a stay is unnecessary.

The Petitioners say that this Honourable Court, in the context of the applications currently before it, is in a position to determine all the issues on the Petition with finality, such that the interim relief becomes unnecessary and the existence of irreparable harm or the balance of convenience becomes irrelevant.
In the alternative, the Petitioners say that the prospect of irreparable harm exists and the balance of convenience favours the issuance of the interim injunction pending the adjudication of the Petition on its merits.

1.5   How long will it take to hear the Petition on its merits?

As stated above, the Petitioners say that the Petition is already determinable on its merits.  In the alternative, we estimate that the Petition on its merits can be heard over the course of one further day of hearing in the event that Mr. Justice Willcock remains seized.    The question of whether the duty to consult arises is a pure question of law to be assessed on a standard of correctness.  
The Respondents’ respective Response to Petition pleadings are indicative of the matters that need to be determined on the merits of the Petition.  The Crown’s Response to Petition raises no substantive defence other than the standing issues (which will have already been resolved on the merits).  The Crown does not plead that it did not have knowledge of a claim which would be potentially impacted by the issuance of the impugned Licence.  

Sunshine Logging’s Response to Petition raises no substantive answer to the Petition on its merits.

1.6   Duration of the injunction

In the event that the Court declines to issue a final order or declines to issue an order of indeterminate duration,  the Petitioners request that, at the very least, the Court issue an injunction for a short period of time along with a direction that the Petition be set down for hearing on its merits within that period of time.   The Petitioners seek an injunction only for the period of time necessary for an expeditious adjudication of the Petition on its merits.
1.7   The Petitioners are ready to have the Petition heard on its merits

The Petitioners set down the hearing of the Petition on its merits for January 10, 2011.  They came to Court on that day ready to argue that case and they remain ready to argue that case.  

An injunction would not be necessary in so far as the issues on the merits can be determined with finality; and we say that this Honourable Court is currently in a position to determine those issues with finality or, alternatively, can be in such a position within another day of hearing time.  

2.0   Irreparable Harm: General

Counsel for Sunshine Logging (“Sunshine”) points out that the Licence deals with a mere 1 – 2% of the total area on Perry Ridge.

The "irreparability" of the harm is due to the quality/type of the harm, not the magnitude of harm, as stated by the SCC in RJR Macdonald Inc:

58     At this stage the only issue to be decided is whether a refusal to grant relief could so adversely affect the applicants' own interests that the harm could not be remedied if the eventual decision on the merits does not accord with the result of the interlocutory application.
59     "Irreparable" refers to the nature of the harm suffered rather than its magnitude. It is harm which either cannot be quantified in monetary terms or which cannot be cured, usually because one party cannot collect damages from the other. Examples of the former include instances where one party will be put out of business by the court's decision (R.L. Crain Inc. v. Hendry (1988), 48 D.L.R. (4th) 228 (Sask. Q.B.)); where one party will suffer permanent market loss or irrevocable damage to its business reputation (American Cyanamid, supra); or where a permanent loss of natural resources will be the result when a challenged activity is not enjoined (MacMillan Bloedel Ltd. v. Mullin, [1985] 3 W.W.R. 577 (B.C.C.A.)). The fact that one party may be impecunious does not automatically determine the application in favour of the other party who will not ultimately be able to collect damages, although it may be a relevant consideration (Hubbard v. Pitt, [1976] Q.B. 142 (C.A.)).

The value to the Sinixt of the lost opportunity to be consulted cannot be measured in damages because the opportunity to be consulted does not merely protect a financial interest in resources; rather, it protects cultural and conservationist interests in resources as well as an interest in participating in the process of reconciliation.   Harm to either of these interests cannot be compensated in damages and is therefore of an irreparable quality. 

If the injunction is refused, the Sinixt will suffer irreparable harm including the destruction of the cultural values and natural resources in relation to which the Sinixt assert aboriginal rights/title.  This harm includes the loss of an opportunity to have some input in the preservation of those resources; and the loss of an opportunity to contribute to a culturally acceptable means of forestry.

3.0   Irreparable Harm: Environmental/Cultural Interests

3.1   Admissions going to the case for irreparable harm

Sunshine admits there will be some harm to the natural resources over which the Sinixt demand consultation and assert rights to aboriginal rights/title.
The Crown admits that there was no consultation of Sinixt regarding these resources.

3.2   Damage to aboriginal title
According to the SCC in Delgamuukw, an aboriginal title holder cannot use its title in a way that would threaten any interest of future generations in the land.

126  I arrive at this conclusion by reference to the other dimensions of aboriginal title which are sui generis as well.  I first consider the source of aboriginal  title.  As I discussed earlier, aboriginal title arises from the prior occupation of Canada by aboriginal peoples.  That prior occupation is relevant in two different ways: first, because of the physical fact of occupation, and second, because aboriginal title originates in part from pre-existing systems of aboriginal law.  However, the law of aboriginal title does not only seek to determine the historic rights of aboriginal peoples to land; it also seeks to afford legal protection to prior occupation in the present-day.  Implicit in the protection of historic patterns of occupation is a recognition of the importance of the continuity of the relationship of an aboriginal community to its land over time.
127 I develop this point below with respect to the test for aboriginal title.  The relevance of the continuity of the relationship of an aboriginal community with its land here is that it applies not only to the past, but to the future as well.   That relationship should not be prevented from continuing into the future.  As a result, uses of the lands that would threaten that future relationship are, by their very nature, excluded from the content of aboriginal title.

If the aboriginal title holder cannot use its title in a way that would threaten any interest of future generations in the land, then how can the Crown use the land as such without harming aboriginal title?  

We submit that the proposed clear cut logging and road building constitutes a use of land that is incompatible with, and damaging to, aboriginal title for reasons that:

a. the proposed clear cut logging and road building is to occur with questionable impacts to terrain stability, soil erosion and drainage conditions within and down slope from the cut blocks;
b. the proposed clear cut logging and road building is upland from known archaeological sites which stand to be compromised by the above-referenced geological impacts; 
c. the proposed clear cut logging and road building is proximate to ceremonial and presently used harvesting grounds;
d. the proposed clear cut logging and road building is in an area known to be occupied by a yellow-listed species of concern – the western toad; and
e. the proposed clear cut logging and road building is in an area known to be occupied by vulnerable plant species including lichen that are critically important to the restoration of the caribou as it lies on the brink of extirpation.
3.3   Archaeological values at risk

Potential impacts on archaeological resources have to be looked at in light of risks of geological instability. 

The evidence shows the presence of a risk of sedimentation and erosion.  The Sinixt want the opportunity, through consultation, to independently assess that risk in relation to their own identification of vulnerable heritage sites.
The Sinixt are in a so-called “thin skull” position with respect to the state of their heritage sites.   The ancient village site of Vallican, a few kilometres downstream from Lemon Creek,  remains one of the richest archaeological sites in south-eastern British Columbia.  However, all but a few of the archaeological sites on the Arrow Lakes have been destroyed.

Down slope from proposed cut blocks is another archaeological site of significance to the Sinixt at Lemon Creek, as attested to by Nathan Goodale and as documented in Prehistoric Settlement Patterns in the Columbia/Lakes Region of Southeastern British Columbia and Northeastern Washington by Gordon Mohs at Exhibit 81 of the 1st Affidavit of M. James.
Whether Nathan Goodale’s concerns about the impact of sedimentation and erosion are supported by qualifications or not, there is an abundance of material in evidence which raises serious questions and concerns about the impact of the proposed logging and road building on the geological stability of the Licence and down slope areas.

3.4   Sedimentation, erosion and landslide risks in light of 

d) Gentle-over-steep conditions;

e) the failure to investigate sub-surface hydrological conditions; and 

f) the failure to conduct valley bottom studies and hazard mapping

The Respondent relies on “due diligence” by the Province by way of several professional assessments relating to the impacts of the proposed Licence and Road Permit (“BC’s Assessments”).
BC’s Assessments disclose the existence of hazards and the prospective increase in risk as a result of logging and road building.   Further, BC’s Assessments assess these risks on the basis of assumptions made in the absence of further studies.   
The need for an increase in detailed study is referenced in Parrett J.’s decision at para 56:

There is found within these expert reports a disturbing consistency. Each raises significant concerns and each directly or by implication calls for or recommends more detailed study.
BC’s Assessments include four reports by Sitkum Consulting Ltd., each dated December 5, 2008, which are included as Exhibits D, E, F & G to the November 3, 2010, Affidavit of Jeffrey Mattes (“the Sitkum Reports”).

The Sitkum Reports purport to assess “terrain stability” and “soil erosion” with respect to the proposed Licence.  In doing so, the Sitkum Reports set out that several documents were reviewed as part of Sitkum’s assessments, including the following documents, each of which is included in the 1st  Affidavit of Marilyn James as referenced below:

	Document
	M. James Exhibit #

	Hydrology Report for Perry Ridge by J. Allen Isaacson, 1996
	46



	Perry Ridge Hazard Assessment; Salway 2000. Report for Valhalla Wilderness Society


	51

	Review of Slocan Valley Hazard Mapping; N. Skermer, Skaha Consultants, 2002, Report for the Regional District of Central Kootenay


	52

	Correspondence from Dr. June Ryder, P.Geo
	43, 44, 45



	Correspondence from Frank Bauman, P.Eng
	47




BC’s Assessments include a report by Summit Environmental Consultants Ltd., dated January 13, 2009, which is included as Exhibit K to the November 3, 2010, Affidavit of Jeffrey Mattes (“the Summit Report”).

The Summit Report purports to assess “potential hydrological concerns associated with harvesting” in relation to blocks 1, 2 and 3 as licensed. Further, it purports to address the potential for harvesting to alter drainage conditions within and down slope of the blocks. [page 1, para 3]

The Summit Report sets out that several documents were reviewed as part of Summit’s assessment, including the following documents, each of which is included in the first Affidavit of Marilyn James as referenced below:

	Document
	M. James Exhibit #

	Hydrology Report for Perry Ridge by J. Allen Isaacson, 1996
	46



	Perry Ridge Hazard Assessment; Salway 2000. Report for Valhalla Wilderness Society


	51


With respect to terrain stability, soil erosion, and potential hydrological concerns associated with the proposed harvesting and road building on Perry Ridge, the following excerpts from the Hydrology Report for Perry Ridge by J. Allen Isaacson, 1996 [at Exhibit 46 of the first Affidavit of M. James] were cited by His Lordship Mr. Justice Parrett in British Columbia v. Perry Ridge Water Users Association (Parrett J.), unreported, (B.C.S.C.) [Aff James #1, Ex. 42]:

In my opinion, logging the Perry Ridge mountain system would result in irreparable damage to the valley below and to the water users' systems. There may be some sites in the upper basins that are stable or flat enough to be logged. However, to get access to these areas would mean crossing some very unstable slopes that are at the headwaters of very steep entrenched streams. The mid and lower slope elevations of the streams draining from Perry Ridge are very unstable. and would be subject to mass failure with the increased stress of cutting in the headwaters. [cited by Parrett J. at para 41]

…

It is important to remember that road locations and logging are planned above very steep gradient streams that are going to bring any sediment or mass wasting directly to the valley floor. There is no discussion in any of the reports examined of the impacts downslope of the channeled water and sediment created through activity in the high basins. This critical point for water protection is missing.   In summary, I would recommend against any road building or logging activity on Perry Ridge. If these recommendations are not followed, I would like of have the opportunity to complete a watershed analysis and site specific analysis of the proposed activity sites. [cited by Parrett J. at para 42]

…

….The erosions that will occur from any ground disturbance will flow directly into the incised drainages discussed above. This will cause increased channel erosion and high rates of sediment and sluiced out channels. [cited by Parrett J. at para 43]

It is notable that, at issue before Parrett J. was the very same road to which an extension is planned by way of the impugned Road Permit in these proceedings.

Isaacson’s reference above to “sites in the upper basins that are stable or flat enough to be logged.” and his subsequent reference to “road locations and logging … planned above very steep gradient streams” are  references to very “gentle-over-steep” conditions that exist in relation to the impugned Licence and Road Permit. 

The presence of gentle-over-steep conditions with respect to the impugned Licence is identified in the Sitkum Report at Exhibit G of the November 3, 2010, Mattes Affidavit at section 3.3 where Sitkum states:

Gentle-over-steep scenarios, which are present in many areas of the proposed forest development, are worthy of consideration with respect to harvesting operations and road building.

Sitkum goes on to elaborate on the risks of gentle-over-steep conditions at section 3.6 (at page 11 of the Exhibit; bottom paragraph):

If significant redirected runoff were to happen within the harvest area, it could have the potential to redirect water out of the present drainage areas onto steeper gradient down slope terrain. Based on the often discontinuous drainage patterns resulting from the irregular bedrock controlled terrain, the drainage areas sometimes separated by subtle terrain features, and the potential for bladed or excavated trails that could intercept shallow subsurface flow, there is a moderate likelihood of significant redirected runoff due to the proposed conventional ground based harvesting. 

Sitkum goes on to recommend mitigating measures intended to reduce the likelihood of landslides and soil erosion, but at paragraph 2.2 on Exhibit page 7 of each of its four reports Sitkum explicitly states that its study excludes considerations of subsurface investigations:

Field assessments are a result of surface and near surface investigations of the surficial geology, soil drainage, and geomorphologic processes.  Shallow soil pits and overturned root wads were examined; no deeper subsurface investigation was completed.
[emphasis added]

The importance of subsurface terrain stability investigation was referenced in Parrett J’s decision at paragraph 50 in relation to the report of Vandine Geological Engineering Limited dated December 10, 1996:

50. The last portion of Mr. Vandine's recommendations are significant:.

For the purpose of land use planning, I recommend that detailed terrain and terrain stability mapping should be carried out for the general area at a minimum scale of 1:20,000, and preferable larger (for example 1:10,000 or 1:5,000 scale). Such mapping is based to a large extent on airphoto interpretations, supported by field checking, and is therefore a cost effective method to map a relatively large area. Such mapping can identify most terrain stability hazards and can be used to classify them as to their relative hazard.
To better understand the correlation between surface water and groundwater in the valley bottom, I recommend that a hydrological study of the valley bottom, investigating the surface water and groundwater flow patterns be undertaken. The detailed terrain map, discussed above, would be useful as the basis of such a hydrological study.

Logging and the associated forest roads likely had little, if any, effect upon the occurrence of the October 1996 landslide. Logging activities, however, can have an effect on landsliding and other terrain stability hazards. Future logging on the east slope of Perry Ridge should only be carried out after all potential downslope and downstream effects are considered.







[emphasis added]

In the June 25, 2000, statement of J. M. Ryder and Associates, Terrain Analysis Inc., “re: Risk Assessment and Geological Hazards, Perry Ridge Area”, the author, June Ryder, P. Geo, states:

Landslides are also a significant hazard in this area.  Like piping, they are strongly influenced by subsurface water, and any increase in subsurface water flow could result in increased instability.

We submit that the failure of Sitkum to undertake an investigation of subsurface geological conditions is fatal to the reliability of the report in assessing the geological risks ( “terrain stability” and “soil erosion”) associated with the impugned Licence.

We also note that BC’s Assessments do not include any valley bottom studies as recommended in the above-referenced passage by Vandine as cited by Parrett J.
The importance of valley bottom studies is underscored by the recommendation of Nigel Skermer, M.Sc., P. Eng., Geotechnical Consulting Engineer, in his October 25, 2002, letter to the Regional District of Central Kootenay “re: Review Slocan Valley Hazard Mapping” [Aff. James #1, Ex.52] in which, at section 2.0: Recommendations for Hazards Zonation, he recommends that available studies relevant to the Perry Ridge benchlands “should be brought together to create simplified landslide hazard zoning mapping.”

The recommended hazard mapping has not occurred, nor have there been subsurface investigations or valley bottom studies. The Crown is proceeding to Licence logging on Perry Ridge in the absence of recommended investigations.  

With respect to the Petitioners’ concern with gentle-over-steep conditions, we refer to the Sitkum Report #2 at Exhibit page 24, starting the with last paragraph and continuing onto page 25. 

With respect to the Petitioners’ concern with the absence of valley bottom studies, we refer to the Sitkum Report #1 at Exhibit page 21 at the last paragraph.
3.5  Existence of subsurface drainage

The importance of conducting subsurface hydrological (groundwater) studies is underscored by:

1) the existence of groundwater drainage;

2) the fact that the Unit 32 Andrew Brook drainage includes subsurface activity and is associated with a high risk of valley bottom landslide hazard.
The Crown has failed to conduct subsurface investigations, despite Vandine's recommendations and despite the warnings of Isaacson and Ryder.  This is of a particular concern given the evidence of subsurface drainage conditions within and adjacent to the Licence area.  

We refer the Court to the following two references with respect to subsurface drainage:

· See Summit Report, page 7, under heading Block 1

· See Summit Report, page 9, section “Block 3”

The latter reference relates to the Unit 32 drainage into Andrew Brook which is identified as having a high risk of a valley bottom landslide (see below).
Without knowledge of subsurface hydrology and geology, we are left without information as to how the water will flow once the land is impacted by logging and/or road building.  If there is a debris flow into a drainage, it could back up the drainage and the water in that drainage will find an unknown route (either surface or subsurface) to the valley bottom.  Increased sedimentation or a mass failure into the Slocan River can back up the river and raise water levels so as to affect river banks and impact archaeology sites both upriver and downriver.  
3.6  Tree harvesting can affect groundwater flow
The fact that tree harvesting can affect groundwater flow is supported by the following references in the Parrett J. decision:
46.  The first of these reports is dated November 27, 1996 and is prepared by Dwain Boyer the Engineering Section Head for the Ministry of Environment Lands and Parks.

47.  Two extracts from the Executive Summary contained in this report are, in my view, significant:


5)
Other landslide prone areas have been identified in the area. There is a need to map unstable terrain, in the valley, to make residents aware of unstable areas and to guide future development.


9)
Although timber harvesting activities were not found to be a contributing factor in this landslide, it is well known that timber harvesting activities can have impacts on surface drainage and near surface groundwater flow. Tree removal, especially larger clearcuts, can result in increased runoff during the snowmelt. Roads, trails and landings can intercept water and cause concentrated flows in areas previously not subjected to such silt flows. Timber harvesting on the east side of Perry Ridge has the potential of increasing runoff and/or altering drainage patterns. Changes such as these could alter the flow patterns on the valley bottom which could result in increased landslide hazard. All timber harvesting proposals on the east side of Perry Ridge should take these concerns into consideration.

[emphasis added]

3.7   The impact on fisheries

Erosion and sedimentation stands to detrimentally impact on downstream fisheries in relation to which the Sinixt assert an aboriginal right.  (See Marilun James’ demand letters dating back to 1996 regarding Woodlot 1702, just below cut block 3, as it stands to affect fisheries. - 1st Affidavit of M. James, Exhibit 19 and 16)
3.8  Inaccuracy of Drainage Maps

At tab K of the November 3, 2010, Affidavit of Mattes is the Hydrologic Assessment – Perry Ridge by Summit Environmental Consultants Ltd. (“the Summit Report”).

The Summit Report, at page 26, contains a map entitled Map 3: Perry Ridge Proposed Blocks and Watershed ECA (“Summit Map 3”).

There is a discrepancy between the version of Summit Map 3 attached to the Mattes Affidavit (“Version 1”) and the version of the same map that Al Skakun provided to Marilyn Burgoon by letter of February 12, 2009 (“Version 2”).

Version 1 seems to omit the shaded demarcation of eastern drainage divides E1, E2, and E3 that are clearly demarcated in Version 2.

This omission occurs despite the representation in the Summit Report at page 12 that “maps include detailed observations of drainage divides”.

3.9  Existence of hazardous eastern drainage from Block 3

Counsel for the Respondent logging company, in his oral submissions, emphasized that cut blocks 4, 3, and 2 drain in a westerly direction, away from Lemon Creek and the Slocan River.

But Version 2 of Summit Map 3 shows that the southern part of Block 3 drains (via “E1”) eastward to the Slocan River proximate to the confluence of Lemon Creek and the Slocan River.

The eastward drainage of Block 3 is also referenced in the Summit Report, at exhibit page 9, under section “Block 3”.

The Summit Report at Exhibit page 12 refers to the eastward drainage of Andrew Brook.  There is evidence that the Andrew Brook drainage includes subsurface activity
. 

The Summit Report at Exhibit page 3, paragraph 2 notes Dr. Salway’s identification of a hazard in this very drainage divide known as E1.

Summit’s Salway reference is to the passage at the 1st Affidavit of Marilyn James (vol. 3) at tab 51, pages 90 – 91.  We conclude that there is a high risk of a Valley Bottom Landslide associated with Block 3.

Given that there is evidence that the Andrew Brook drainage includes subsurface activity
, the Petitioners are alarmed by the Crown’s complete omission to investigate sub-surface hydrological and geological conditions of the Licensed and down slope areas. 

3.10  Existence of eastern drainage from Block 1

When asserting that cut blocks 4, 3, and 2 drain westward, Mr. Richards remained silent with respect to Block 1.   

Version 2 of Summit Map 3 shows that Block 1 drains eastward via drainage divides E1 and E3 right to Lemon Creek.

The map at Exhibit B to the Mattes Affidavit of November 3, 2010, shows the location of Lemon Creek proximate to the small mid-river island towards which Block 1 drains. 

The eastward drainage of Block 1 is also noted at the Summit Report on page 7 under the heading “Block 1”.

3.11    General references to eastward drainage of the licensed area

Counsel for the Respondent logging company, in his oral submissions, suggested that the Licence area drains to the west, away from the Slocan River and Lemon Creek.  However, the Sitkum Reports contain references to the cut block drainages as draining to the east towards the Slocan River.  See for example the Sitkum Report at tab F, at Exhibit page 10, Section 3.5:

The proposed harvest area is predominantly situated on the southeast side of the ridge top position between approximately 1180 m and 1320 m elevation with generally east aspect slopes that drain towards the Slocan River. 

…

The Sitkum Report at tab E states, at Exhibit page 9, section 3.4:

The potential for these hazards may exist down slope on the east side of the ridge below areas affected by Block 1 and Block 3, where glaciolacustrine deposits appear to be located within the valley bottom private land;

The Summit Report states, on page 1 at paragraph 2:

The blocks lie partly within several small watersheds that drain to both the east and west of the ridge.

The existence of eastward drainage north of Lemon Creek is evidenced at the Sitkum Report #2 at Exhibit page 10 at paragraph 2.

3.12   Sinixt interests are also threatened from westward drainage 

It is not only eastward drainage that threatens Sinixt interests.  The evidence demonstrates historical use by the Sinixt of the valley bottoms to both the east and west of Perry Ridge.  [See Geography of Memory, pages 19 & 63 (Affidavit of Wong, Exhibit A).]

3.13   Existence of wetlands and old growth

The issue of the existence of wetlands is relevant to the Sinixt’s concern over the western toad, an amphibian.

The existence of wetlands is related to the existence of old growth forest because wet parts of the forest would have had the ability to protect against forest fire, and therefore indicate the possible presence of mature trees within and adjacent to the Licence area. 

Counsel for the Respondent logging company, in his oral submissions, characterized the Licence area as a dry area that does not include old growth forest.  This characterization is inconsistent with the evidence.

Counsel for Sunshine admits that there has been no previous cut in the Licence area.   With respect to the extent of fire damage in the early 1900s, there is no evidence as to whether the fire damage was total or partial.  In fact, the evidence shows that there are old growth management areas within and adjacent to the cut blocks.  The evidence indicates the presence of some old growth in the Licence area.  As stated in the Sitkum Report at 
The November 3, 2010, Affidavit of Mattes, Exhibit J, contains a Species at Risk Assessment for the proposed forest development by Dr. D’Eon, biologist and forester.  At page 5 of the Exhibit, at Section 3.0 – Location and General Site Description, the author writes:

All 4 proposed blocks are within the Interior Cedar Hemlock moist warm biogeoclimatic subzone variant. … Forest composition of the blocks can be described generally as young to mature, mixed, dry coniferous forest. …  The blocks can generally be described as dry sites, with virtually no permanently wet or significant riparian habitat within block boundaries. However, small unclassified ephemeral wetlands exist to some degrees, as well as unclassified moist and wet sites adjacent to or nearby block boundaries

The Sitkum Report #2 at tab E states:

There is very little understory vegetation in the vicinity of the channel and the root systems of the mature trees provide a significant portion of the bank stability along the channel.

We submit that this statement goes not only to the existence of mature trees, but also to the geological need for those trees.

Counsel for the Respondent logging company argued that there were no wetlands or streams adjacent to any of the cut blocks.   This claim is inconsistent with the evidence.

Missing Map

Counsel for Sunshine stated that Summit did not investigate drainage conditions for block 4 because no hydrological drainage exists in that block.  This claim is inconsistent with the evidence.  A stream labelled “S6” drains from Block 4.

“S6” is demarcated on a map that is repeatedly referenced in the Sitkum report on block 4.  This map is excluded from the materials included in the November 3, 2010 Affidavit of Mr. Mattes.

Attached at Exhibit G to the Mattes Affidavit of November 3, 2010, is the Terrain Stability Assessment & Soil Erosion Assessment – Block 4 & Perry Ridge FSR Extension by Sitkum Consulting Ltd. (“the Sitkum Report #4”).

Omitted from the version of the Sitkum Report #4 attached to the Affidavit of Mattes is a map (“Figure 3”) which was included with a version of the Sitkum Report #4 that was provided to Marilyn Burgoon by letter of February 12, 2009.
This map, labelled Figure 3, clearly shows a stream (“S6”) draining from Block 4.

Although omitted from the Mattes Affidavit, Figure 3 is referred to in the body of the Sitkum Report #4 at the following points:

a. Exhibit page 4; last paragraph

b. Exhibit page 9; both paragraphs under the heading “Block 4 general”

c. Exhibit page 10; last paragraph

d. Exhibit page 11; third paragraph

e. Exhibit page 12; third paragraph

f. Exhibit page 14; third & fourth paragraphs

g. Exhibit page 16; second paragraph

h. Exhibit page 17; second and third paragraphs

i. Exhibit page 22; second paragraph

The stream “S6” is referred to at the following pages of the Sitkum Report #4:

a. Exhibit page 14; last paragraph

b. Exhibit page 15; paragraphs 1 – 3

Other examples of streams or wetlands in or adjacent to the cut blocks are:
a. Andrew Brook, the eastern draining stream that is rated as having a high valley bottom landslide risk;

b. The ephemeral stream (one which goes subsurface) in block 3, as identifiable on Version 2 of Summit Map 3;

c. The wetlands in cut block 1 as reference in the Summit report at page 7 and page 16; and

d. Perry Ridge Lake, which is in drainage W3 and adjacent to cut blocks 1 and 2 (see Version 2 of Summit Map 3).

3.14  Implications of discrepancies and omissions in BC’s Assessments

The discrepancy with respect to Summit Map 3 and the omission of Sitkum #4 – Figure 3 have the effect of creating a misleading picture with respect to:

a) drainage conditions within the Licence area; and

b) the existence of streams / wetlands within and adjacent to Block 4.

These discrepancies and omissions raise a concern akin to that which Parrett J. identified with respect to the completeness and accuracy of the Crown’s documents in 1997:

57.  … As importantly, the information that was presented was packaged in a manner which had the effect of obscuring significant and material issues.

…

59.  I do not suggest on the evidence before me that the omission of this information was deliberate or malicious, but I find the information was material and that its absence created a misleading picture of events.

These concerns vindicate the statement of Marilyn James at paragraph 91 of her 1st Affidavit:

91.
On the basis of the information in Exhibits 42 and 102 to this My Affidavit, I believe that the Province of British Columbia has a history of obscuring and misleading matters with respect to the geological and hydrological risks on Perry Ridge.  The Province’s track record in that regard reinforces the Sinixt’s interest in being consulted prior to the conclusion of any plans for logging and/or road building on Perry Ridge.

On the basis of the above-cited omissions and discrepancies, the Petitioners say that BC’s Assessments lack credibility and should be given little or no weight.  The Petitioners say that BC’s Assessments, to some degree, are not drafted from a neutral standpoint, but are rather drafted with the objective of supporting the issuance of the Licence. 

3.15  Concerns regarding road construction

The Petitioners in these proceedings impugn both the logging licence and the associated road building permit issued by the Crown to the Respondent logging company.  The impugned Road Permit pertains to a proposed extension of the very same road that was referenced by Parrett J. at paragraphs 19, 25, and 58 of his decision in reference to the Province’s affidavit material as deposed by one Mr. Ian Hamann:

19.  The same theme continues in paragraph 5:

Since 1978, the Ministry of Forests has considered it desirable that a branch road be built off of an existing forest service road, known as the Little Slocan Road in order to access a large  quantity of timber contained within Provincial Crown land on Perry Ridge. (emphasis added)

…

25.   In paragraph 13 the affidavit returns to the main theme:

In order to access the merchantable timber located on Crown land within Perry Ridge, the Ministry has contracted with a local contractor to build the Road.

…

58. …In my view these reports raise legitimate concerns about even the construction of that road itself, but it is clear from Mr. Hamann's original affidavit that the construction of this road is only a part of a plan to access the timber on Perry's Ridge. That broader longer range plan brings home all of the concerns expressed in these reports.

The proposed road extension, as permitted by the impugned Road Permit, would, if built, access all four of the cut blocks as well as Woodlot 1702, all of which are directly upland from the Slocan River archaeology sites (proximate to Lemon Creek) as referenced by Dr. Nathan Goodale at the Affidavit of Delia Maria Aaron, Exhibit 2. [See map at Exhibit B to the Affidavit of Jeffry Mattes dated November 3, 2010]

With respect to the road construction, the Respondents rely on the report Stability Assessment and Engineering Prescriptions prepared by DJ. Grant Engineering Ltd., which is at tab H of the November 3, 2010, Affidavit of Mr. Mattes.  This report was the subject of the following comments by Parrett J. in 1997:
[51]
Next the D. J. Grant Engineering Ltd. report of which the first page only was produced in July, contains an extensive exclusionary clause related to possible landslide problems. This report was received by the Ministry of Forests on August 20, 1996.

The exclusionary clause referenced by Parrett J. is at Exhibit pages 8 and 9 of the report. 

Further, the Petitioners highlight their concerns regarding the prospective road extension by reference to the following evidence:

· Sitkum # 1 at ex page 13, heading 3.8.1

· Sitkum # 1 at ex page 14, heading 3.8.2

· Sitkum # 1 at ex page 15, heading 3.10

· Sitkum # 1 at ex page 16, para 3

· Sitkum # 1 at ex page 26, para 2 and chart on ex page 27

· Sitkum # 2 at ex page 16, para 1

· Sitkum # 4 at ex page 12, heading 3.7
· Chatwin (Mattes Aff Tab I) page 3

· Isaacson (1st Aff. M James, tab 46)
· Chatwin (1st Aff. M James, tab 48)
Due to the inherent risks associated with the Road Permit, the commencement of any part of road building in the absence of consultation would deny the Sinixt the opportunity for meaningful consultation with respect to those risks.

In the absence of judicial constraint, the commencement of road construction would be imminent.  In his November 3, 2010, affidavit, Mr. Mattes says that, if he could, he would start building.

We submit that this remains true today, Sunshine would break ground on the road, regardless of whether they could start logging now or whether they would have to wait until the snow pack of late 2011.   

3.16  Alleged tolerance of Gary Burns’ Woodlot

The Petition seeks to quash both the Licence and the Road Permit.  The Road Permit includes an extension of the road into Gary Burns’ Woodlot.  By challenging the Road Permit, the Petitioners are also challenging the establishment of logging infrastructure into the Woodlot.

The Woodlot licence was issued prior to 1997, during a period in which the Sinixt did not have the means to file an application for judicial review; neither did the Sinixt, at that point, have the benefit of the law as established in Haida with respect to the Crown’s duty to consult.  Nevertheless, the Sinixt’s correspondence, per Marilyn James, demanding consultation on Perry Ridge, dates back to 1996.

The Petitioners deny that they allowed any harvesting of timber to occur on Gary Burns’ Woodlot during the course of the blockade.   Further, the Petitioners say that the blockade was only enforced against Sunshine Logging’s use of the road and not against the use of the road by any other person.

3.17  The Western Toad
The cultural significance of the western toad to the Sinixt is evidenced by the legend of Frog Mountain, located immediately south of Perry Ridge, as depicted on the map at page 63 of Geography of Memory.  The following extract is taken from page 67 of that same text:

The story of Frog Mountain ends with the frog becoming a permanent symbol in the landscape, hopping and growing until it becomes Frog Mountain, a high peak in the Valhalla Range which is visible driving south from Winlaw through the valley of the Slocan River.  Frogs, in the end, are not just food.  They remind us of faith, the enormous value of small creatures, and the delicate balance which makes wild survival possible.

In citing the Species at Risk Assessment prepared by Dr. Robert G. D'Eon, counsel for the Respondent logging company stopped short of reading the report’s full reference to the western toad.
The western toad is listed on Schedule 1 of the federal Species at Risk Act as a “species of concern” in relation to which a management plan is required to be implemented in consultation with British Columbia and affected aboriginal parties.  No such management plan has been implemented.

Counsel for Sunshine Logging emphasized our use of the word “conjecture” in relation to the prospect of harm to the western toad.  In reply, we say that we used that word for its plain meaning: i.e. a proposition that is unproven but appears correct and has not been disproven.

Our point is that it should be presumed that clear cut logging to the site poses a real threat to the western toad.  The Sinixt do not have the science to support this presumption because (1) they have not been consulted; and (2) a SARA management plan has not been developed.   It is through being consulted and through participation in the SARA process that the Sinixt would have an opportunity to engage in an independent assessment and review of the circumstances.  Until then, we know that the western toad may be present; we know that its wetland habitat is present; and we know it is a species of special concern.  In the absence of a SARA management plan, it would be appropriate to presume that the toad stands to suffer harm from clear cut logging in its habitat.  

Without the opportunity to have had input into mitigating measures, the Sinixt are not satisfied with respect to the existence of those measures.   

The need to mitigate impact on the western toad has implications on the timing with which logging and road building can occur.  It is incumbent on Sunshine to identify the toad’s potential breeding sites prior to commencing road building or logging work.  This process of identification could only occur in the spring, when puddles are full.   Any work prior to that point would be in violation of the requirement to identify potential toad habitat and breeding sites.

3.18  The full extent of irreparable harm has yet to be determined
In MacMillan Bloedel Ltd. v. Mullin et al. [1985] 2 C.N.L.R. 58, Seaton J.A. stated:
The Indians need time to carefully examine the area to be logged to see whether there is any evidence that ought to be recorded and preserved.

The impugned Licence was issued on October 12, 2010 and the Petition with supporting affidavits was filed on November 4, 2010.  The Petitioners have had no time and no financial capacity to engage in independent investigations and the procurement of experts.   It is through the consultation process that the Petitioners stand to accomplish that level of investigation.  

As such, the Petitioners have not had the opportunity to carefully examine the area to be logged to come to a full determination of the prospective impact on the Sinixt’s aboriginal rights.  That is why the Sinixt need to be consulted: so that they may have the opportunity and capacity to investigate the proposed logging and road building plans in relation to the Sinixt’s concerns.
The involvement of aboriginals in investigating and exploring environmental management plans is exemplified by the requirement in the Species at Risk Act that affected aboriginal groups be involved in the development of management plans for species of concern.

Further, the empowerment of aboriginal groups to participate in investigations is exemplified by the capacity funding routinely provided to aboriginal groups in the context of archaeological consultations, as described in the Lawyers Weekly article included in the Petitioners’ authorities.  This article also describes a new requirement in Ontario that aboriginal groups must be consulted in the course of archaeological investigations.  We say this makes common sense.  How can an archaeological investigation be complete if it fails to involve the cultural group to which the investigation relates?   
For example, with respect to the alleged absence of culturally modified trees within the proposed cut blocks, the Sinixt seek, through consultation, to make their own assessment in that regard.  The Petitioners say that the Sinixt are best capable of identifying modifications with respect to their own cultural heritage.

As for Mr. Watt’s participation in an on-site archaeological investigation, we say that that investigation was limited to the road.  Further, Mr. Watt is not an archaeologist.  The Sinixt assert the right to conduct their own independent archaeological assessments through their direct participation in investigations conducted by an independent archaeologist of their choosing. 
With respect to Caribou, the Petitioners say that the current absence of caribou from the Licence area does not render the area irrelevant to caribou, particularly given the Sinixt’s aspiration to recover caribou.  The Petitioners say that the Sinixt have been guarding caribou for 3500 years; they want to give their input on what is important to the caribou and to a recovery effort in that regard.

In general, the Petitioners seek to scrutinize the geological, hydrological, archaeological and wildlife assessments upon which the logging and road building plans are based.   The need to exact that scrutiny is underscored by the concerns described in the Parrett J. decision and the ongoing omissions and discrepancies in BC’s Assessments.

It is clear from the Respondents’ materials that there are some physical impacts and risk in relation to the proposed logging and road building plans on lands subject to aboriginal title and rights claims.  

In lieu of the Sinixt’s ability to bring a full evidentiary case with respect to impact, there must be a presumption that, where there are some impacts on resources within lands subject to aboriginal title, then impact is likely to constitute irreparable harm.  

3.19  Site Specific Evidence
The Respondent logging company argues that the Petitioners lack site specific evidence with respect to irreparable harm.

In light of the inability of the Petitioners to carefully examine the area to be logged to come to a full determination of the prospective impact on the Sinixt’s aboriginal rights, we submit that there is nevertheless the following site specific evidence going to irreparable harm:


a. Nathan Goodale’s opinion letter with respect to proximate archaeological values;

b. Evidence of the presence of the western toad;

c. Evidence of site specific geological and hydrological risks;

d. Evidence of the presence of lichens and rare plants;

e. Evidence of historical use and occupation;

f. Evidence of ceremonial sites;

g. Evidence of site specific ceremonial harvesting practices; and

h. Evidence of continued expression of custodianship and cultural protection.

3.20   The Licence is issued pursuant to the forest steward plan

The Respondents say that the Licence was issued pursuant to a forest stewardship plan.  This cannot cure a failure to consult because there was no consultation of the Sinixt on the development of that plan.

4.0  Lost consultation opportunity: a factor which goes to  irreparable Harm & Balance of Convenience
4.1   Dismissal of the interim injunction would render the consultation demand moot and would result in a lost consultation opportunity
In a case like the one at bar, where there has been no consultation at all, allowing the logging to go forward would effectively render the matter moot because:

1) the harm would be done before the Petition is heard on its merits; and

2) there is no ex post facto duty to consult.    
Once the road building or logging has occurred, there is no way for the Sinixt to have a say where, when or how this activity should be done.  
Further, once the road building or logging has occurred, the Crown could say, as per Rio Tinto Alcan, that it no longer has a legal obligation to consult about a past decision on an ex post facto basis.

So in either of those instances, there is a lost consultation opportunity that would be suffered in the event that road building and logging were not enjoined pending the determination of the Petition on its merits.

The Petitioners take the position that this lost consultation opportunity amounts to irreparable harm – a position that can only be brought to light after the clarity provided by the Supreme Court of Canada in Haida in describing the value of consultation (to both aboriginals and the general public) pending proof of claim.  As such, the recognition of the lost consultation opportunity as irreparable harm is something completely missed by the pre-Haida authorities relied upon by the Respondents.
If the matter is rendered moot, it will not only cause irreparable harm to the Sinixt – by denying them the opportunity to rely on the judicial process to enforce their asserted rights, it will also harm the public interest by immunizing the Crown’s exercise of statutory and constitutional duties from judicial review.  This goes to the balance of convenience, and should be considered against the policy concern raised by Sunshine in the importance of public reliance on regulatory approvals.  It does not enhance public confidence in government administrative processes if the discharge of statutory and constitutional duties are cloaked from judicial review.    

4.2   The irony of failing to recognize a lost consultation opportunity as irreparable harm

The SCC in Haida noted that the remedy of the interim injunction is, in itself, a remedy which failed to adequately take account of First Nations’ interests prior to final determination thereof.

A. Does the Law of Injunctions Govern This Situation?

12 It is argued that the Haida’s proper remedy is to apply for an interlocutory

injunction against the government and Weyerhaeuser, and that therefore it is

unnecessary to consider a duty to consult or accommodate. In RJR — MacDonald Inc.

v. Canada (Attorney General), [1994] 1 S.C.R. 311, the requirements for obtaining an

interlocutory injunction were reviewed. The plaintiff must establish: (1) a serious

issue to be tried; (2) that irreparable harm will be suffered if the injunction is not

granted; and (3) that the balance of convenience favours the injunction.

13 It is open to plaintiffs like the Haida to seek an interlocutory injunction.

However, it does not follow that they are confined to that remedy. If plaintiffs can

prove a special obligation giving rise to a duty to consult or accommodate, they are

free to pursue these remedies. Here the Haida rely on the obligation flowing from the

honour of the Crown toward Aboriginal peoples.

14 Interlocutory injunctions may offer only partial imperfect relief. First, as

mentioned, they may not capture the full obligation on the government alleged by the

Haida. Second, they typically represent an all-or-nothing solution. Either the project

goes ahead or it halts. By contrast, the alleged duty to consult and accommodate by

its very nature entails balancing of Aboriginal and other interests and thus lies closer

to the aim of reconciliation at the heart of Crown-Aboriginal relations, as set out in R.

v. Van der Peet, [1996] 2 S.C.R. 507, at para. 31, and Delgamuukw v. British

Columbia, [1997] 3 S.C.R. 1010, at para. 186. Third, the balance of convenience test

tips the scales in favour of protecting jobs and government revenues, with the result

that Aboriginal interests tend to “lose” outright pending a final determination of the

issue, instead of being balanced appropriately against conflicting concerns:

J. J. L. Hunter, “Advancing Aboriginal Title Claims after Delgamuukw: The Role of

the Injunction” (June 2000). Fourth, interlocutory injunctions are designed as a stopgap

remedy pending litigation of the underlying issue. Aboriginal claims litigation can

be very complex and require years and even decades to resolve in the courts. An

interlocutory injunction over such a long period of time might work unnecessary

prejudice and may diminish incentives on the part of the successful party to

compromise. While Aboriginal claims can be and are pursued through litigation,

negotiation is a preferable way of reconciling state and Aboriginal interests. For all

these reasons, interlocutory injunctions may fail to adequately take account of

Aboriginal interests prior to their final determination.

Having noted the inadequacy of the interim injunction, the SCC in Haida turned the corner, in terms of identifying that there must be some relief for First Nations pending the proof of a claimed aboriginal right; some relief above and beyond what is available through the interim injunction remedy.

The Court in Haida recognized that the remedy of the interim injunction was inadequate in protecting First Nations’ interests prior to final determination thereof.  It was in the context of recognizing this inadequacy that the SCC elaborated on the duty to consult as a higher means of protecting aboriginal interests prior to final determination.

If the duty to consult itself does not, where violated, constitute harm sufficient to attract interim protection by way of injunctive relief, then there will have been a regression.  The protection afforded by the duty to consult would be lost on the interim injunction test.  This would be ironic, in that the rigor of interim injunction test will have rendered ineffective the very protection that the SCC put into place so as to overcome the inadequacies of the interim injunction. 

If there is not some effective interim relief to allow a credible aboriginal right claimant to be consulted prior to the disposition of a disputed resource, we will have left the aboriginal claimant to come full circle, back to the pre-Haida scenario, of being left victim to the inadequacy of the interim injunction – a remedy which the SCC noted as failing to adequately take account of First Nations’ interests prior to final determination thereof.  To address this inadequacy, the SCC developed the duty to consult.  Lest that development be meaningless, the violation of the duty to consult must be recognized as falling within the scope of “irreparable harm” protected by the injunction remedy.

This is why, wherever there is a credible claim, the Crown is supposed to be consulting prior to the final proof of claims: so that the aboriginal claimant doesn’t need to make out the various points for an injunction in order to have some say in how the resources are managed.  Haida was clear on this point.

But if, in reverting to the injunction test, we do not find that loss of consultation amounts to irreparable harm, we undo that which the SCC in Haida has done to provide the aboriginal claimant with a meaningful interim remedy pending proof of claim. 

4.3   The unique sequential value that the SCC has given to consultation

The above-referenced passage in Haida indicates the Court’s recognition that the legal test associated with injunctions has favoured business interests, such that aboriginal claims – despite prima facie legitimacy - have lost outright.  The duty to consult was designed as a remedy to allow for aboriginal concerns to be taken seriously before the implementation of decisions that impact those concerns but prior to the final proof and resolution of the underlying aboriginal rights/title claims.  

The sequential nature of this process is essential to:

(1) preserving aboriginal rights, which are themselves unique, prior to claims resolution; and 

(2) giving recognition to aboriginal peoples in the process of reconciliation.  

These are interests not easily quantified in monetary terms.  The loss of the opportunity to consult about resources subject to aboriginal rights claims constitutes irreparable harm.  

Thus, although interim injunctions may be too heavy-handed a remedy to employ until an aboriginal rights or title claim is actually proven in court, they remain essential as a stopgap measure to ensure that the opportunity for consultation is protected by way of judicial oversight.

The court’s approach, therefore, in considering the irreparable harm and balance of convenience tests, should be mindful of the unique value the SCC has given to consultation, as well as the context-specific factors that will govern whether injunctions are suitable in the circumstances.    

4.4   The public interest consideration goes both ways

Loss of consultation is not only irreparable harm to the aboriginal claimant, but also to the public.  This public interest factor should be considered in the balance of convenience [last sentence of paragraph 57 in RJR MacDonald].

It is open for the Petitioners in this case to rely on the impact of lost consultation on the public interest.  As stated by the SCC in RJR MacDonald:

65     Some general guidelines as to the methods to be used in assessing the balance of inconvenience were elaborated by Beetz J. in Metropolitan Stores. A few additional points may be made. It is the "polycentric" nature of the Charter which requires a consideration of the public interest in determining the balance of convenience: see Jamie Cassels, "An Inconvenient Balance: The Injunction as a Charter Remedy", in J. Berryman, ed., Remedies: Issues and Perspectives, 1991, 271, at pp. 301-5. However, the government does not have a monopoly on the public interest. As Cassels points out at p. 303:

While it is of utmost importance to consider the public interest in the balance of convenience, the public interest in Charter litigation is not unequivocal or asymmetrical in the way suggested in Metropolitan Stores. The Attorney General is not the exclusive representative of a monolithic "public" in Charter disputes, nor does the applicant always represent only an individualized claim. Most often, the applicant can also claim to represent one vision of the "public interest". Similarly, the public interest may not always gravitate in favour of enforcement of existing legislation.
66     It is, we think, appropriate that it be open to both parties in an interlocutory Charter proceeding to rely upon considerations of the public interest. Each party is entitled to make the court aware of the damage it might suffer prior to a decision on the merits. In addition, either the applicant or the respondent may tip the scales of convenience in its favour by demonstrating to the court a compelling public interest in the granting or refusal of the relief sought. "Public interest" includes both the concerns of society generally and the particular interests of identifiable groups.
67     We would therefore reject an approach which excludes consideration of any harm not directly suffered by a party to the application.
4.5   Public interest harmed by lost consultation opportunity
In injunction cases, the Courts have been comfortable reflecting upon the broader implications of enjoining resource activity for the public generally.  Haida sets the stage for the Courts to explore the public interest implications of a lost consultation opportunity.

The duty to consult is an essential element of the process of reconciliation in which the Canadian public has a vested interest.  In Haida First Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, the Supreme Court of Canada identified that the government's duty in dealing with aboriginal people is "grounded in the honour of the Crown" and this is a "core precept": [Haida at para. 16.]   McLachlin C.J.C. went on to say at para. 17:

The historical roots of the principle of the honour of the Crown suggest that it must be understood generously in order to reflect the underlying realities from which it stems. In all its dealings with Aboriginal peoples, from the assertion of sovereignty to the resolution of claims and the implementation of treaties, the Crown must act honourably. Nothing less is required if we are to achieve "the reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown": Delgamuukw, supra, at para. 186, quoting Van der Peet, supra, at para. 31.

McLachlin C.J.C. in Haida Nation said further at para. 25:

Put simply, Canada's Aboriginal peoples were here when Europeans came, and were never conquered. Many bands reconciled their claims with the sovereignty of the Crown through negotiated treaties. Others, notably in British Columbia, have yet to do so. The potential rights embedded in these claims are protected by s. 35 of the Constitution Act, 1982. The honour of the Crown requires that these rights be determined, recognized and respected. 
[emphasis added]

This process of reconciliation was referenced in Tsilhqot'in Nation v. British Columbia [2007] B.C.J. No. 2465 where it was stated respectively at paragraphs 1, 7 and 20:

1     Canada's multi-cultural society did not begin when various European nations colonized North America. Rather, multiculturalism on this continent had it genesis thousands of years ago with the receding of the last great ice age. Waves of Aboriginal people swept across North America, establishing themselves in diverse communities across the entire continent. 

7     The present Canadian community is now faced with the challenge of acknowledging past wrongs and of building a consensual and lasting reconciliation with Aboriginal people. Trials in a courtroom have the inevitable downside of producing winners and losers. My hope is that this judgment will shine new light on the path of reconciliation that lies ahead.

20     More importantly, this judgment features Tsilhqot'in people as they strive to assert their place as First Peoples within the fabric of Canada's multi-cultural society. The richness of their language, the story of their long history on this continent, the wisdom of their oral traditions and the strength and depth of their characters are a significant contribution to our society. Tsilhqot'in people have survived despite centuries of colonization. The central question is whether Canadians can meet the challenges of decolonization.

If logging occurs in the absence of consultation, the Canadian public would be deprived of an opportunity for reconciliation and will have fallen short of meeting one of the significant challenges of decolonization.   On point is the following passage from the Supreme Court in Canada’s decision in British Columbia (Minister of Forests) v. Okanagan Indian Band  [2003] S.C.J. No. 76, per LeBel J., at paragraph 46:

The issues sought to be raised at trial [aboriginal logging rights] are of profound importance to the people of British Columbia, both aboriginal and non-aboriginal, and their determination would be a major step towards settling the many unresolved problems in the Crown-aboriginal relationship in that province.  

We submit that the public interest in this case similarly lies in the Canadian community’s interest in moving forward, along the path of reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown.  In particular, there is a public interest in reconciliation with respect to the difficult and important questions arising from Canada’s establishment and sovereign enforcement of an international boundary that dissects the unceded territory of a transborder aboriginal people.  

The importance of the issues at bar transcends the collective interests of the Sinixt as represented by the Petitioners.  Indeed, the integrity of the reconciliation process, and the duty to consult, upon which it rests, is of profound importance to the entire community of persons interested in exercising aboriginal rights and Canadian society as a whole.  

Further, Canada’s aboriginal communities as well as the general public have an interest in the resolution of the tension between claimed aboriginal rights and the assertion of Canadian sovereignty.  The integrity of the reconciliation process, and the duty to consult, is essential to the resolution of that tension.  

If the process of consultation pending the determination of aboriginal rights gives way to the economic interest of a small logging company, the public interest in the reconciliation process will be harmed along with the public interest in the maintenance of due process and civil dealings in the course of resolving tension between claimed aboriginal rights and the assertion of Canadian sovereignty.  

We do not go so far as to say that there needs to be a determination of claimed aboriginal right prior to the destruction of the subject matter of the claimed right.   Rather, we merely require consultation, in accordance with Haida, prior to the destruction of the subject matter of the claimed right.  If logging occurs in absence of consultation, the public interest in the reconciliation process is harmed.  This is a factor that distinguishes many of the cases relied upon by Sunshine Logging.

4.6   The case for a legal presumption of irreparable harm
Interference with the Crown-aboriginal reconciliation process (by way of a lost consultation opportunity) should generate a legal presumption of irreparable harm; i.e. a legal presumption that, where a duty to consult is triggered, irreparable harm flows from the implementation of a Crown decision in the absence of consultation. 

Just as “interference with a going concern” has created a legal presumption of irreparable harm due to the broader policy implications for economic development, so too should a lost consultation  opportunity generate a legal presumption of irreparable harm. 

If interruption to a going concern can constitute irreparable harm, then there would be a double standard in law if irreparable harm were not found to have occurred by interruption to the reconciliation process.

Thus, where there is a prima facie case for consultation, and some harm to the resources in relation to which the aboriginal group has had no opportunity to be consulted, the aboriginal claimant will have established irreparable harm. 

Further, a lost consultation opportunity should similarly factor into the balance of convenience, in terms of the broader implications for the public interest in the reconciliation process.

If interruption to a going concern can trigger public policy considerations with respect to impact on the economy and employment opportunities, then there would be a double standard in law if public policy considerations were not found to have been triggered by disruption to the reconciliation process and the public interest in that process.

Impacts to consultation have been held to be irreparable, even in Siska Indian Band —though the contextual factors tipped the balance of convenience against the injunction in that case.   This was so in Lax Kwa’laams as well, where the nature of harm to aboriginal interests was found to be irreparable, although the injunction was denied on the balance of convenience when compared to the harm to be suffered by the company.

4.7   A lost consultation opportunity will not always result in an interim injunction
The Petitioners say the total loss of consultation, as has occurred in this case, should, in itself, constitute irreparable harm for the purposes of the interim injunction test.

But not every instance of irreparable harm, by way of loss of consultation, will justify an injunction on the balance of convenience test.  The balance of convenience must consider factors such as: 

· What is at stake for the aboriginal group?  Are the lands/interests of unique value or are they of a commercial value?

· What are the historical factors leading up to the assertions at bar?

· Have the aboriginal Claimant’s specific concerns been heard or addressed? 

· Would there be a meaningful opportunity to consult if the injunction is not granted? 

· For what duration of time is the injunction being sought?  How ready is the aboriginal Claimant to proceed to hearing on the merits?

· Would there be a causal relationship between the injunction order and the alleged harm / delay to the company?  Would that harm / delay be directly related to the injunction or would it be attributable to other factors (seasonal delays; general economic circumstance; the adjournment on terms)?

A legal presumption of irreparable harm from a lost consultation opportunity would be akin to the legal presumption that interference with a going concern of a business is irreparable harm.  But the latter presumption has not been taken to mean that a business can invariably defeat injunction applications against them on the basis of interference with a going concern.  Competing interests ultimately get weighed on the balance of convenience.  

Here, too, even with respect to irreparable harm from a lost consultation opportunity, the aboriginal claimant would still have to ultimately win on the balance of convenience.   Accordingly, not every failure to consult would lead to a successful interim injunction application.  Rather, the Court will have to examine the contextual factors and applicable equitable factors and determine who the balance of convenience favours.

The Respondents argue that, if irreparable harm would flow from a lost consultation opportunity itself, then the assertion of aboriginal rights would grind the economy to a halt.  That argument is analogous to the causal slippery slope argument that was rejected by the B.C. Court of Appeal in  MacMillan Bloedel Ltd. v. Mullin et al. [1985] 2 C.N.L.R. 58.

Not every alleged failure to consult will result in an injunction.  There has to be a prima facie case, which ultimately depends on the existence of a credible aboriginal rights or title claim.  Further, even where the lost consultation opportunity is taken as constituting irreparable harm, the success of the injunction application ultimately depends on the balance of convenience: on what is at stake for the aboriginal claimant versus the potential harm to the respondents.  

What is at stake for the aboriginal group could range from the right to have a say in the design of a logo to the right to have a say in the manner in which their burial grounds are subject to mining operations.  What is at stake for the respondent could range from a one season delay in logging operations to the inability to proceed with the Olympic games.   
There is no support for the proposition that the economy would grind to a halt in the event that the Courts presumed irreparable harm to result from a lost consultation opportunity.

The decision comes down to the balance of convenience analysis which, itself, turns on treating the aboriginal group’s interests with the type of weight that they deserve in the circumstances.

4.8   Even without a legal  presumption, the Sinixt, in the circumstances of this case, suffer irreparable harm from the lost opportunity to consult

In the alternative, even if there is no legal presumption that lost consultation will always constitute irreparable harm, the circumstances at bar, including the unique history of the Sinixt being denied recognition as a people, supports the factual finding that the lost opportunity to consult, in the circumstances, amounts to irreparable harm.


The historic utilization by the Sinixt of Perry Ridge is evidenced at:

· Geography of Memory, pages 19 & 63 (Affidavit of Wong, Exhibit A)
· Letter from Nathan Goodale Ph.D. (Affidavit of Aaron, Exhibit 2)
· Petitioners’ Condensed Book at pages: 34, 73 – 78, 122, 124, 128, 129, 133, 141 & 160-1 
The continuing relationship between the Sinixt and Perry Ridge is demonstrated, in modern times, through the reoccupation and protection, since 1989, by the Sinixt of the Vallican site and the reburying of 61 complete and fractured skeletal remains of Sinixt ancestors at that site.

· 1st Affidavit of Marilyn James, paragraphs 43 – 56

· 1st Affidavit of Marilyn James, Exhibits 7 – 12

· 2nd Affidavit of Marilyn James, paragraphs 4 – 16

· 2nd Affidavit of Marilyn James, Exhibits 1 – 10 and 65 – 91

· Affidavit of Yvonne Swan

The Sinixt’s specific efforts to protect Perry Ridge date back to 1996 and continue to the present time.  These efforts are evidenced at:
· 2nd Affidavit of M. James, Exhibits 24, 27, 34, 36, 39 & 47 
· 1st Affidavit of M. James, Exhibit 15 (see 3rd paragraph and reference to east side of Perry Ridge)

· 1st Affidavit of M. James, Exhibit 16 (see reference to north end of Perry Ridge)

· 1st Affidavit of M. James, Exhibit 19 (see reference to Woodlot 1702 which is adjacent to the impugned cutblocks)

· 1st Affidavit of M. James, Exhibit 29

· 1st Affidavit of M. James, Exhibit 36

The special bond between the Sinixt and Perry Ridge is described by Marilyn James in her 1st Affidavit:

79.
The October 25, 2010, Resolution of the Sinixt Nation Society was passed in accordance with the wbuplak'n: the Sinixt’s cultural law of the land which sets out our territorial responsibility to all land, water, plant, animal and cultural resources within the Sinixt Territory.

80.
The wbuplak'n is the highest territorial and cultural legal doctrine of the Sinixt.

81.
Within the wbuplak'n is subcategory of law pertaining to Sinixt women called smum iem – which means “belongs to the women”. 

82.
It was wished upon by my elders that smum iem would bring back the huckleberry ceremony for the women - that’s a ceremony that was only for the women, which took place on Perry Ridge.

83.
Under smum iem, women hold a special relationship with the land and that means they have a higher responsibility to cultural sites, gathering sites, the landscape in general, community and cultural practice.

84.
As women of the Sinixt, that means that culturally, we have tried to exercise our responsibility to the landscape – both with respect to Perry Ridge and beyond. 

85.
Perry Ridge, however, is particularly significant to the Sinixt as it represents that last mid/low elevation forest area within our Territory that has not been ecologically undermined by industrial development.   Perry Ridge is an island in a landscape that has been compromised by logging and damming of our land and water resources. 

86.
The Sinixt’s responsibility with respect to Perry Ridge is heightened by Perry Ridge’s geological and hydrological vulnerabilities as well as by the significant archaeological, cultural, wildlife and plant values on Perry Ridge.

87.
In the current context of the Sinixt as we stand in relation to our Territory, Perry Ridge is the seat of our responsibility under the wbuplak'n and smum iem.  It is all that is left.  I believe that Perry Ridge embodies so much of what ties my people to the land culturally.  Perry Ridge is the last example of that bond; the last holdout; the last place for us to be connected with our cultural responsibility.   

Marilyn James describes the archaeological, plant and wildlife values of Perry Ridge at paragraphs 57 – 71 of her 1st Affidavit.

Marilyn James describes her annual gathering practice on Perry Ridge, including the north end of Perry Ridge at the following paragraphs of her 2nd Affidavit:
41.
I continually reinforced my ethnic and tribal identity through Our Work as well as through my participation in traditional ceremonial gathering practices and the annual winter dance.  

42.
Since 1990, I have engaged with my family in annual seasonal gathering from the north end of Perry Ridge, [to] near Vallican, of the following roots, berries and medicines traditionally used by my ancestors for healing and sustenance:

a.
sxwixw (yellow glacier lily bulb)

b.
xwuxwtilhp (cow parsnip) 

c.
sts’ersilhp (tall Oregon grape)

d.
ts’ip’xwa7 (blue elderberry) 

e.
stiktsxw (red dogwood fruit) 

f.
sxwusm (soopollalie fruit) 

g.
skwlis (kinnikinnick fruit) 

h.
st’xalhk  (mountain huckleberry) 

i.
sesapt (dwarf blueberry) 

j.
nt’it’meleps (gooseberry) 

k.
skwenkwinem (western spring beauty corn) 

l.
slhak (Saskatoon berries) 

m.
slhkihp (Saskatoon bush)

n.
tk’imtk’m (wild strawberry) 

o.
mtsakw (Blackcapfruit); and 

p.
palpelkn (thimbleberry) 

43.
Seasonal ceremonial gathering is fundamental to my personal identity as a Sinixt.  I have been and remain committed to the annual practice.  It is a significant part of what defines my tribal identity.

44.
When I get roots, I am bound, by our cultural laws, to gather them in a certain way, in accordance with the cultural tradition of the Sinixt.  The roots themselves are the source of my obligation in that regard.

The continued use of the traditional Vallican site at Perry Ridge for ceremonial practice (the winter dance) in the traditional Sinixt language and in the traditional dwelling of the Sinixt ancestors is described at:

· 2nd Affidavit of Marilyn James, paragraphs 45 – 48

· Affidavit of Harry Wong, paragraphs 16 - 18

· Affidavit of Yvonne Swan, paragraphs 24 – 27

· Affidavit of John Hajecek, Exhibit G, paragraphs 47 - 49
The Sinixt assert that Perry Ridge has a unique significance to them as a people.  It is not merely a piece of land with economic value.  Rather, Perry Ridge is a sacred ancestral homeland: the site of several village / camp / burial sites, including the site at Lemon Creek and the archaeological Mecca of Vallican
.  At stake is the Sinixt’s right to have a say in risk laden activity which is to occur at the locus of their contemporary assertions of cultural responsibility.

Further, given the history of denial that the Sinixt have suffered, the lost opportunity to consult would be irreparable to the Sinixt more than it would be to another First Nation that has not suffered a history of denial.  There is a big difference in the meaning that consultation has to a people that is struggling for its recognition when compared to other aboriginal collectives that are consulted on every project in their traditional territory as a matter of due course.  

The Sinixt come before this Court at a moment of historical significance, characterized by the emergence of the Sinixt from decades of being disenfranchised from their rights in Canada and being eschewed by the Crown as a rights-bearing people.  What is at stake here for the Sinixt is not just Perry Ridge; its recognition of the Sinixt as an aboriginal claimant with a credible claim, sufficient to trigger the duty to consult.  The loss of the opportunity to be consulted is the loss of that opportunity to emerge from the stigma of extinction.  The irreparable harm and balance of convenience test must be considered in light of what’s at stake. 

An exacerbating context-specific factor is that there has been no consultation whatsoever.  Accordingly,  the harm is to have the Sinixt’s interests completely disregarded, as opposed to other cases where some consultation has occurred and the harm is the lost opportunity to affect the outcome of the process.  This is why the harm is not easily quantifiable in monetary terms, whereas in some instances, such as Rio Tinto Alcan, the SCC found that the First Nation wished to consult about past breaches in order to strengthen its negotiating position.  Consultation in that instance was about economic gain, which is perhaps why the Court surmised that an action for damages might be a more appropriate remedy for past failures to consult.

5.0   Sunshine’s Harm

5.1   Temporal factors and causation
It is questionable what losses, if any, the company can attribute to the period from the commencement of the blockade (October 27, 2010) to the adjournment on terms (November 15, 2010).  

In any case, the blockade is not causally relevant to the harm that Sunshine alleges in relation to the current application for an injunction.  We’re not dealing with the company’s injunction against the blockaders.  We’re dealing with what losses, if any, the company would suffer as a result of the issuance of the interim injunction at issue.  Those losses do not include the alleged losses the company has already suffered as a result of the blockade or the Court’s adjournment on terms.  The alleged layoffs to date cannot be attributed to any future injunction.

In this case, Sunshine’s alleged harm, to be factored into the balance of convenience, must relate to delayed logging that stands to be caused by the proposed interim injunction.

The delayed logging that Sunshine has suffered to date has not been caused by the proposed interim injunction – it has been caused by the adjournment on terms
.
If not restrained by the Court, Sunshine could potentially commence logging at any time.  Accordingly, an injunction is necessary to protect the Sinixt’s interests.

However, the delay in logging that Sunshine will suffer from April 2011 to November 2011 will not be caused only by the proposed interim injunction – it will be caused also by the seasonal restriction on logging, as required by the terms of the impugned Licence and the economic exigency of logging all the cut blocks at the same time
.  

In considering the balance of convenience and the prospective harm to the company, the focus of the analysis must be limited to the prospective delay/harm that will be caused to the company by the injunction order itself; from the date on which that order stands to be issued.   

We say that the injunction, if ordered, would not be the immediate cause of any harm to the company – at least not until the onset of winter in later 2011 when the company would again be in a position to commence logging.  

So, at least for the spring and summer of 2011, the injunction itself cannot be said to be the cause of delayed logging.  

With respect to road building, the injunction would itself be the cause of delayed road building pursuant to the impugned Road Permit, because the company may very well seek to commence road building immediately.  In fact, the affidavit evidence of Mr. Mattes indicates that the commencement of road construction would be imminent, if not restrained by the Court.
The Petitioners submit that delayed road building cannot, in itself, constitute irreparable harm to the company, because there is no profit to be gained from the road building itself.  The road is just a means to the ends of timber harvesting for the company.  It is through the harvesting of timber, not the building of the road, that the company stands to derive its revenue.   

If the company built the road this spring, it would still have to wait until the winter of 2011 to commence logging.  On the other hand, if the company was enjoined from building the road in the spring and the summer, pending the hearing of the judicial review application on its merits
, it would still have the opportunity in the autumn to build the road in the event that the Petitioners failed on the merits.

In the event that the company was able to build the road in the spring, in the absence of consultation and in the absence of any judicial determination of the merits of the Petition, then the Sinixt would suffer harm of the same nature that would result from the commencement of logging itself.  

The balance of convenience favours using the spring and summer to determine the Petition on its merits prior to the commencement of the winter logging season in late 2011.

Even though Sunshine says it will restrict logging activities to the winter, the Petitioners maintain that the injunction is still necessary to protect the Sinixt’s interests.  The Petitioners fear that Sunshine, if not restrained by the Court, could commence logging in the summer for the purpose of defeating the aboriginal interest at stake and rendering the Petition moot.

5.2   Layoffs 
Aside from temporal factors, the Petitioners challenge the causal relationship between the prospective injunction and the claimed layoffs.  

We suggest that layoffs are par for the course in an industry prone to seasonal variations in labour demands.  In fact, the evidence shows that Sunshine does project-specific work, which gives rise to an ongoing reality of layoffs, as indicated by Mr. Mattes’ statement: “Sunshine tries to keep its employees working….”

Further, we challenge the credibility of Mr. Mattes' layoff claims where he makes those claims in the absence of any particulars of the company’s economic situation and in the absence of any information as to what other jobs the company is engaged in.  The Affidavit of Mr. Lewis indicates that Sunshine had work at multiple sites during the time when Mr. Mattes deposed to the necessity of layoffs.  Mr. Mattes’ affidavit made no mention of those other jobs.

5.3   Sunshine knew what it was getting into
The evidence shows that Sunshine consulted the Sinixt per Marilyn James in 1997. {2nd Affidavit of M. James, Exhibit 34).
Sunshine was on notice that the Licence would face a challenge for want of consultation.   See the October 7, 2008, letter from Marilyn James (on which Sunshine was copied) at the 1st Affidavit of M. James, Exhibit 29.
Sunshine knew that there were some loose ends and a lack of clarity with respect to the Crown’s consultation obligations to the Sinixt.  (See the November 3, 2010, Affidavit of Mattes at Exhibit W).

The Licence itself contains provisions for its suspension in the event of a judicial determination with respect to aboriginal claims.  

The evidence shows that Sunshine was the only company that bid on this Licence.  There was not a lot of interest in the industry in the Licence. [See 1st Affidavit of M. James, Exhibit 38].

The risk of aboriginal consultations issues was anticipated by Sunshine and costed into the Licence.

The video material attached to the Affidavit of Delia Maria Aaron shows Mr. Mattes confronting Lola Campbell with the challenge:  “show me your status card”.  

Perry Ridge has a history of contention dating back to the Parrett J. decision.   Sunshine knew what they were getting into and they knew there was an element of risk to it.  Sunshine is not an uninformed party that “got caught in the middle”.  They took this project on, either by way of a calculated risk or by way of activism.

In the alternative, if Sunshine did get caught in the middle, the fault lies with the Crown.  Sunshine should seek recourse against the Crown, perhaps by way of a refund.  Harm should not be left on the shoulders of the Sinixt.
5.4  Nature of Sunshine’s harm
The company is not saying it’s going out of business over this project.   Sunshine says it tries to keep its workers employed and that its inability to proceed on Perry Ridge is making it difficult to realize that aspiration.   
Sunshine claims to be losing the benefit of a timber sales contract.  The alleged contract is not in evidence.  It is not alleged that Sunshine is unable to perform obligations under a contract or that Sunshine is being forced into breach of contract.    
If Sunshine did enter into a timber sale contract, it did so with full knowledge of the contingencies attached to the Licence, including the likelihood of a judicial review application by the Sinixt.

5.5    What is the likelihood that consultation would preclude logging?

The Sinixt have not stated what position they would take upon being consulted and, in fact, they have not determined that position because they have not had an opportunity to engage in independent assessments of the government’s reports with respect to hydrology, wildlife and archaeology.  

It is speculative to say what impact consultation will have on logging plans or whether consultation would preclude logging at all – particularly since logging can only occur in the winter and there is an opportunity for consultation in the interim.   

Consultation over the spring, summer and fall may not cause any delay in a logging operation which could only occur in the winter.

5.6   Purpose of the blockade

Contrary to the claims of counsel for the Respondent logging company, the Petitioners did not admit to having erected the blockade for the stated purpose of keeping Sunshine from its work.   
The blockade was established on October 27, 2010.  By November 4, 2010, the Petition was filed and short leave had been obtained to bring the matter on for hearing as soon as November 15, 2010.  The adjournment on terms was issued on November 15, 2010 and the blockade was removed the same day.

6.0  Conceptualizing the status quo
The status quo is characterized by the fact that the trees on the cut blocks are still standing; that the western toad is undisturbed; that the sedimentation levels have yet to be increased; that slope stability has not been undermined and archaeological sites have yet to be ruined.  The status quo is the requirement that Haida imposes – that consultation occur prior to logging.  

It is possible to log after consultation.  It is not possible to consult after logging.

The status quo is a condition that cannot be returned to in the event that it is disrupted.  It begs for preservation.   In that regard, the SCC in RJR MacDonald stated:
75     In the course of discussing the balance of convenience in American Cyanamid, Lord Diplock stated at p. 408 that when everything else is equal, "it is a counsel of prudence to ... preserve the status quo."

Alternatively, the status quo is a suspension of logging activities.  The party that acted to affect the status quo was the Court, in ordering an adjournment on terms.  This is to be contrasted to cases where an injunction is sought to remove a blockade, and where an illegal blockade is the cause of the status quo.
7.0  Reply to Sunshine’s Legal  Argument on the Interim Injunction Application

In several of the authorities relied on by Sunshine, the balance of convenience was considered in light of the fact that the Crown had already consulted the aboriginals and, in some cases, had already accommodated the aboriginals to some extent by altering the extent to which the natural resource was disposed of.  

In the case at bar, no consultation with the aboriginal Claimant has taken place, the Crown has provided no opportunity in that regard.  As such, a dismissal of the interim injunction application would allow the logging and road building to proceed in the absence of any opportunity for consultation – a factor which distinguishes this case from those relied on by the Respondent; a factor which, on the balance of convenience, must weigh heavily against dismissal of the interim injunction application.

7.1   Morlacci v. British Columbia (Minister of Energy Mins and Petroleum Resources), [1994] B.C.J. No. 330 (S.C.) (“Morlacci”)

This case is cited by Sunshine for the proposition that the first element of the injunction test requires demonstration of a strong prima facie case.  This was not disputed by counsel in the Morlacci case (see para. 3) and was described by the court as a “high” threshold (para. 5).  Subsequent authorities have described the test as a “low threshold” requiring establishment of a “fair question” or “serious question” to be tried – see Western Forest Products and RJR McDonald at paragraphs 49-50 .  The Petitioners submit that they need only demonstrate a fair or serious question to be tried, and that this is a low threshold which has been met.  

Sunshine’s counsel also observed that Morlacci found that the company’s investment of $75,000, the company’s wish to proceed in summer months, and the absence of an effective undertaking to be relevant in the balance of convenience.  The court’s reasons on these points are brief – essentially adopting the point-form arguments of counsel.  The Petitioners do not dispute that these types of factors may be relevant, but we note that the decision is of little to no value as the Court’s reasons were exceedingly brief and because the weight given to such factors will depend on the unique factual matrix of each case.  Importantly, in that case the judge agreed that the applicant’s chief concern – a potential environmental disaster – had “no foundation” in the evidence (para. 7).  

7.2   Red Mountain Residents et al v. Simpson et al, 2000 BCSC 250 (“Red Mountain”)

Counsel for Sunshine noted that in Red Mountain a stay was sought to enjoin road building and logging activity.  The court showed deference to the findings of fact made by the statutory decision maker on matters within his expertise.  Counsel for Sunshine said that his client does not rely on this case as authority that there is a higher threshold, at the first step of an interim injunction application, when decisions of Crown decision makers are impugned.  Counsel for Sunshine submitted that the court would, however, consider at the balance of convenience stage, any weighing of interests or factual matters undertaken by the statutory decision maker in arriving at the impugned decision.

The Petitioners’ response is threefold.  
First, unlike the situation in Red Mountain, the issue before the court in the Sinixt judicial review is one of pure law requiring no deference: did the statutory decision maker err by refusing to consult on the basis that one of the legal elements of the Sinixt aboriginal rights claim was unproven (i.e. whether they are an aboriginal people of Canada)?  
Second, it should be observed that neither the statutory decision maker nor Sunshine have considered, let alone weighed, the interests of the Sinixt in the approval of activities under the Licence.  This fact should, in our submission, be given great weight in the balance of convenience, as set out in Red Mountain.  It distinguishes the Sinixt application for interim relief from all of the other injunctions brought by First Nations to which the court has been referred, including Lax Kwa’laams and Siska Indian Band, cases which Sunshine’s counsel submitted most closely resembled the factual scenario in the case at bar.    
Finally, the Red Mountain applicants also failed to make out irreparable harm, as there was no basis for a right to clean water.  The Sinixt submit that they have made out a strong prima facie claim, and established that irreparable harm will likely occur if the injunction is not granted. 

7.3   Wasteline Containers Ltd. v. Queen Street Properties Ltd. 2003 BCSC 978 (“Wasteline Containers”)

 Counsel for Sunshine referred to Wasteline Containers at paragraph 10 and submitted that this case supports the proposition that the irreparable harm must be shown to occur on a balance of probabilities the applicant will suffer irreparable harm if the injunction is not granted.  
The Petitioners support the test cited in Homalco, where it was held, at para. 45, that:

The point that I wish to make is that the test has sometimes been phrased as whether or not the individual or applicant for the injunction would suffer irreparable harm in the event it is not granted. I am satisfied that the test at this point of the consideration must be whether or not there is a likelihood or probability or reasonable possibility of harm. It need not be an absolute certainty.

A lower threshold than certainty was required in Homalco —i.e. that there be a “reasonable risk” of harm.  

Regardless, the Petitioners assert that they meet either threshold.

7.4   Threshold of proof of irreparable harm

Contrary to the oral argument by Sunshine, the Petitioners do not agree that they must establish that irreparable harm will occur (or is likely) if any steps are taken on the Licence.  The Petitioners submit that the Court examines the harm that may occur during the entire period for which the injunction would be granted.  The Court therefore infers from the affidavit materials which road building and logging activities are likely to occur during the period of the injunction, and decides whether there is a reasonable risk of irreparable harm being suffered from the activities conducted during that period.  This was the approach adopted in virtually every interim injunction case cited before the Court, including those relied on by Sunshine such as Siska Indian Band and Lax Kwa’laams.  

7.5   Siska Indian Band v. British Columbia (Minister of Forests) [1998] B.C.J. No. 1661 (S.C.) (“Siska Indian Band”)

Sunshine submitted that this case was closest to the situation at bar.  An Indian Band sought an interim stay to road building and logging pending the resolution of a judicial review.  The court dismissed the application despite potential destruction of specific cultural artefacts, which Sunshine found significant, contrasting it with the Sinixt’s purportedly ‘speculative’ claims regarding impacts of a ‘general’ nature.    

First, it should be noted that this case was decided well before the jurisprudence on consultation in pre-proof claims was established by the Supreme Court of Canada in Haida Nation.  Accordingly, Smith J. held that injunctive relief was not available against officers of the Crown (para. 14), a finding that in light of subsequent authorities such as Rio Tinto (para. 37), Homalco Indian Band (para. 143),  and Hupacasath (at paras. 57-58 ) is no longer tenable.  
The Petitioners submit that the reasons for judgment generally fail to reflect the important value that the Supreme Court of Canada has subsequently placed on ensuring consultation occurs prior to Crown decisions that may impact credible but unproven aboriginal rights claims. 

Second, the factual matrix of that decision was quite different than the case at bar.  In that case, the harm to be suffered by the Petitioners was not from the road building, but the logging that would occur as a result.  That logging, in turn, was not expected to commence for about one year, giving the petitioners ample time to have their petition heard prior to its commencement (para. 22).  The harm to the Sinixt, however, arises from both the road building and logging activity, as the Sinixt have not been consulted about the impacts of either.  Moreover, unlike the Siska Indian Band, the Sinixt will likely lose their opportunity to have their claim adjudicated, or to have meaningful relief flow therefrom, should an interim injunction not be granted.  

Third, the evidence suggested that the Siska Indian Band had been extensively consulted about the impacts on their aboriginal rights, including consultation about specific impacts of logging on culturally modified trees (“CMTs”).  Not only had the Siska been consulted, but there had been a modification of the licence (an accommodation) to meet their asserted interests.  The Sinixt, however, have been excluded entirely.  None of their concerns have been considered.  Any generalities in the Sinixt assessment of the pending harm is due to their exclusion from the very process that would bring their specific concerns to the Crown’s attention.  This difference distinguishes the Siska Indian Band case and illustrates the danger in generalizing from fact-specific findings on the balance of convenience.  

Fourth, Sunshine notes that Smith J. found that the Heritage Conservation Act would protect Siska Indian Band cultural artefacts.  The Sinixt dispute the effectiveness of any on-the-ground protection afforded by this legislation should logging commence.  In any event, Sinixt concerns include areas of spiritual and historic significance, such as huckleberry patches, which are features not protected by legislation and cannot be readily identified without consultation with the Sinixt.  
Fifth, the injunction of logging activities was not in the public interest in Siska Indian Band because, inter alia, it jeopardized hundreds of jobs, which were crucial to the regional economy (para 36).  The job losses deposed to by Sunshine affiants are minimal by comparison (two employees have been laid off, with potentially two more if activities are not resumed during this winter season).  Thus, even if any interruption with a “going concern” technically constitutes irreparable harm, the degree of harm must be weighed carefully in the balance of convenience against the harm to be suffered by the Sinixt.  Moreover, as noted above, just as the interests of persons not directly before the court may be considered (i.e. lost jobs), so too may the court consider the broader interest of aboriginal peoples and non-aboriginal peoples in ensuring that statutory decision makers are not immunized from judicial review. 

Finally, the Petitioners agree that, as Smith J. observed, that there is no general rule exempting all First Nations from the requirement to provide an undertaking as to damages.  However, as noted in Platinex, there may be good policy reasons to do so in some circumstances.  The absence of an effective undertaking is just one of the factors that may be considered in the balance of convenience (in that case, the Court granted an injunction to the First Nation despite the absence of an effective undertaking).  It is respectfully submitted that the impecuniosity of the Petitioners, the risk of irreparable harm to their rights, among other factors listed above, tip the balance of convenience in favour of the Sinixt’s application despite the absence of an effective undertaking.  

7.6   Lax Kwa’laams v. British Columbia (Minister of Forests), 2004 BCCA 306 (“Lax Kwa’laams”)

In Lax Kwa’laams, the court refused an interim injunction application sought by the First Nation despite the potential destruction of culturally modified trees.  As noted by Sunshine’s counsel, the First Nation had first became aware of the presence of culturally modified trees in the area during the consultation process, and the court inferred that these CMTs must not have been too significant to the contemporary aboriginal community.  Counsel for Sunshine similarly inferred from Ms. James’ deposition of the location of spiritual sites and traditionally visited huckleberry patches “on Perry Ridge” that these sites must not be of high significance to the Sinixt people.  

As noted elsewhere in this written argument, the Sinixt affidavit material reveals that Ms. James and other Sinixt petitioners have been using and protecting the ecological and cultural resources in and around Perry Ridge for decades.  As for site-specificity, the Petitioners can hardly be blamed for any generality in their submissions regarding the impacts of Sunshine’s proposed activity as the Sinixt request to be consulted has been refused.  It should also be noted that in Lax Kwa’laams, there was extensive consultation and accommodation of the specific concerns raised by the First Nation about impacts to CMTs.  The Petitioners submit that the complete absence of site-specific consultation with the Sinixt – and the mutual benefit that such consultation would afford the parties – tips the balance of convenience towards granting the interim injunction.

It should also be noted that in Lax Kwa’laams, the court correctly observed that the destruction of culturally modified trees constituted irreparable harm, due to the fact that such unique interests are not easily compensable in damages.  The degree of harm (e.g. how many trees would be destroyed, or how many jobs lost) were considered at the stage of the balance of convenience.  The Petitioners submit that this is the correct approach in the instant case.  

7.7   Homalco Indian Band v. British Columbia (Minister of Agriculture, Food and Fisheries) 2004 BCSC 1764 (“Homalco”)

Counsel for Sunshine submitted that Holmalco does not stand for the proposition that business decisions to assume certain risks factor into the balance of convenience.  Sunshine cited Moulton in arguing that a company is entitled to rely on regulatory decisions of government.  The Petitioners note that in Homalco, the first step of the interim injunction test required only a “prima facie case” – not a strong prima facie case, as some older authorities had suggested (para. 12).  Second, the court held that there need only be a “reasonable possibility” of irreparable harm, and noted that harm is irreparable if it cannot be compensated by damages (para 44-45). The Petitioners support the Homalco decision on both points, and submit that the evidence discloses a reasonable possibility of harm to resources subject to Sinixt aboriginal title and rights claims, as well as the irreparable harm of the likely loss of the opportunity to be consulted and to have the court adjudicate upon the merits of the claim (should logging under the Licence render the matter moot).  

Counsel for Sunshine argued that although it is impossible to “log first and consult later” on this application, the Sinixt can be consulted on future Crown decisions.  The Petitioners strongly object to this line of reasoning.  First, there is no evidence of an intent by the Crown to consult with the Sinixt in the future.  Second, this reasoning would justify deferring Sinixt claims in the next instance when competing interests arise.  This view elicits an unprincipled privileging of business interests over the interests and rights of aboriginal peoples.  This position is contrary to the Supreme Court of Canada’s ruling in Haida, which establishes that consultation is the process for effective resolution of aboriginal claims in the interim period pending final resolution.  In the present case, an interim injunction is necessary to ensure that consultation, if owed, will occur. 
7.8   Hupacasath First Nation v. British Columbia (Minister of  Forests) [2005] 2 C.N.L.R. 138 (“Hupacasath”) 

Counsel for Sunshine noted that in Hupacasath the harm suffered by the First Nation was compared to the harm to the business interests of the forest company.  The petitioners in that case met the second stage of irreparable harm because the transfer of from Crown to private ownership and regulation meant that the Crown had reduced regulatory control over the lands subject to the aboriginal claim (para. 56).  But the court held that the Crown would in that case have sufficient remedial power to address Hupacasath concerns subsequent to the transfer decision, tipping the balance of convenience in favour of Weyerhaeuser.  
In the present application, the Sinixt will similarly suffer irreparable harm but will lose the opportunity to be consulted because logging and/or road building will render the relief available under the judicial review inapplicable or ineffective.  
Since the Hupacasath decision, the Supreme Court of Canada has held in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 (at para. 45) that the Crown has no legal duty to consult about past breaches of the duty to consult.  Thus, the degree of harm is greater in the instant case than it was perceived to be by the court in Hupacasath, where the Crown retained a duty to retrospectively consult (and an ability to effectively consult) over the specific lands in question.  

7.9  Sunshine’s Cases Regarding “Self-Help” Remedies are Irrelevant to the Sinixt Application for Interim Relief

Sunshine cited a number of cases in which resource companies have sought injunctions to remove blockade that has obstructed business opportunities.  These cases establish that an illegal blockade is a “self-help” remedy that will not justify the maintenance of the status quo when the court considers the balance of convenience.  The Petitioners do not dispute this principle.  But, as explained below, this principle is irrelevant to the Sinixt application for interim relief.  

7.10   Western Forest Products v. Penner 2007 BCSC 1497

In Western Forest Products v. Penner 2007 BCSC 1497 (“Western Forest Products”) the plaintiff forest company sought an interlocutory injunction against blockaders who were concerned about impacts from logging on water quality.  The circumstances of that case simply did not support the blockader’s claims.  The court found that the there was no substantial threat to drinking water, and if such threats did arise, there were steps that could be taken.  There was thus no irreparable harm to the blockaders and no justification to stay logging until the final report (or a public hearing).  Moreover, the defendants had a weak case (see paras. 29-31).  
We note in Western Forest Products that the defendants established a blockage so as to permit the Coastal Health Authority to investigate.  There was no resort by the defendants to the judicial process, as in the case at bar.  At paragraph 31, Kelleher J. noted that the defendants had not brought a judicial review – but were engaging in a collateral attack on the validity of the licence.  We submit that the facts are very different in the case at bar.
The Petitioners agree with the finding in Western Forest Products  that the 1st branch of the test – whether there is a ‘fair question to be tried’ is a low threshold, requiring only that the case is a serious one and is not frivolous or vexatious (para 24).  Where this low threshold is met, the strength of the underlying case, as in Western Forest Products, may be relevant to the balance of convenience (see paras. 29-32).  

The Petitioners also adopt the observation at para. 23 that in British Columbia the courts sometimes apply a two-stage test, dealing with irreparable harm at the balance of convenience stage.  Where damages might not be an adequate remedy, the status quo should be preserved.  The Petitioners’ submissions on irreparable harm are also relevant to the considerations at the balance of convenience.  In particular, the fact that no consultation or consideration of Sinixt interests has been undertaken should be given great weight in the balance of convenience.  This fact distinguishes their claim from all of the applications for interim relief sought by First Nations to which this court has been referred.  

Western Forest Products also sets out factors to consider in the balance of convenience.  In particular, Sunshine notes the question of which party acted so as to alter the balance of convenience.  As noted below, it was the court’s adjournment on terms that caused the current status quo, and this order in turn was issued to preserve the interest of multiple parties.  Unlike the cases where self-help remedies are relied on as defence to an injunction, the former blockade of Sunshine’s activity on Perry Ridge is therefore irrelevant to the consideration of the balance of convenience.  Thus, if damages might not be an adequate remedy for both parties, “prudence counsels the preservation of the status quo”, and an interim injunction should be granted (para. 23).

7.11   Moulton Contracting v. British Columbia 2010 BCSC 506 (“Moulton”) 
Moulton is another case cited by Sunshine in which a forestry company sought an injunction to remove an existing blockade.  The considerations about “self-help” remedy in paragraph 87 and elsewhere are simply not relevant.  Sunshine also noted that at paragraph 73, the court observed that there is a presumption that Crown authorizations are valid.  This quote must be understood in the context of that case, where the Behn defendants (1) asserted that their treaty rights justified blockading duly-authorized logging; and advanced that assertion in the absence of having taken any legal proceedings to enforce their claimed rights.  The Behn defendants totally failed to avail themselves of a judicial remedy.

In the case at bar, the Petitioners’ commenced their blockade on November 27th and had filed an application for judicial review by November 4th which they managed to bring on with short leave by November 15, 2010.  There was no failure by the Petitioners to seek a rule of law solution to the dispute at bar.

Unlike the circumstances in Moulton, the injunction at issue in our case is one sought by the Sinixt pending the determination of their judicial review.  In addition to the Sinixt’s interest in their judicial review not being rendered moot, there is a public interest in the issuance of an interim injunction so as to ensure that the Crown’s exercise of statutory and constitutional duties to aboriginal peoples are not immunized from judicial review. 

7.12   Red Chris Development v. Quock 2006 BCSC 1472 (“Red Chris”)

Sunshine referred to passages in this case holding that it is difficult to imagine circumstances under which a blockade would be justified.  The Petitioners assert that the blockade is not a relevant consideration.  It did not cause the existing delay and will not contribute to any harm Sunshine might suffer during the period in which an interim injunction would be granted.  
At paragraph 34 of Red Chris, the Court refers to the fact that the blockaders could have brought an injunction instead of a blockade.  In the case at bar, the Petitioners did not sustain their blockade but expeditiously brought on an injunction application.  The Petitioners resorted to a rule of law solution without delay.  
7.13   Purcell v. Grabowsky, Order and Oral Reasons of Madam Justice Loo, October 16, 2007

This is another case where an injunction was sought against blockaders.  Sunshine cited it for its finding that there was no legal justification for a blockade constituted by an electric fence.  The Petitioners do not dispute the principle.  But, the Petitioners do not rely on the blockade as support for the injunction it seeks.  

7.14   The Perry Ridge Blockade of Sunshine Logging is Not Relevant to the Balance of Convenience

A blockade was established on Perry Ridge on or around October 27, 2010.  On November 14, the Petitioners filed a judicial review of the Licence decision.  The blockade was taken down on November 15, 2010, the date on which the British Columbia Supreme Court adjourned the Sinixt judicial review on terms that there would be no activities under the Licence until the hearing of the Sinixt application for interim injunction.  That application is now before this court.  The Sinixt do not rely upon the blockade to support their claim for an interim injunction.  And, Sunshine’s application for injunctive relief has been adjourned indefinitely and is not now before the court.  

Therefore, the blockade is not relevant or, alternatively, should be given little weight, to the balance of convenience.  Most if not all of the harm deposed to by Sunshine arose as a result of the suspension effected by the Court’s adjournment on terms—not the blockade.  Any losses suffered during this period are thus attributable to the court’s intent to preserve the interests of multiple interested parties – including Okanagan Nation Alliance and Colville.  
Moreover, the issue now before the court is not whether Sunshine has suffered in the past (i.e. from the adjournment on terms, or even the blockade prior to that time), but what harm if any Sunshine will suffer if an injunction is granted.  The Perry Ridge blockade will not contribute to any harm Sunshine might suffer should an interim injunction be granted, and is not therefore a relevant consideration.  

8.0   Response to British Columbia’s Argument on the Interim Injunction Application

8.1   Serious Issue to Be Tried

The Crown’s submissions on this point appears to be as follows:  
1. the “serious question to be tried” is whether the statutory decision maker erred by finding no duty to consult the Sinixt;

2. there are two preliminary applications that must be decided before this serious issue can be tried or decided, namely:

a. the standing of the Petitioners; and

b. the question of whether the Sinixt are aboriginal peoples of Canada

3. The court cannot therefore determine whether there is a serious question to be tried until the two preliminary applications are decided, and interim injunctive relief is not available to the Sinixt.

This argument must be rejected.  On the first branch of the injunction test, the threshold for determining whether there is a “fair” or “serious question” to be tried is a low one.  The Sinixt must show only that the case has merit and is not frivolous or vexatious.  Even novel consultation cases have passed this low threshold.  For example, in Hupacasath, this low threshold was met even though it was the first case to consider whether the Crown owed a duty to consult regarding a decision to transfer lands to private ownership and regulation.  
In this case, there is no suggestion that the Sinixt claim to consultation is frivolous or vexatious.  In any event, the Petitioners submit that they have demonstrated a strong prima facie case on the standing application and on the merits.  

Third, British Columbia is mistaken with respect to its submission that the Court needs to decide whether the Sinixt “are aboriginal peoples of Canada” before the Petition can be determined on the merits.  The Petition raises a single legal issue:  whether the duty to consult is triggered where one of the legal elements of the claimed aboriginal right is yet to be proven in court.  
The Petitioners say that the answer to this legal issue is clearly set out by the Supreme Court of Canada in Hadia:  consultation is triggered by a credible but unproven claim, so the fact that one legal element of the Sinixt claim is unproven does not justify a refusal to consult; on the contrary, this is precisely the type of situation for which the duty to consult was designed.  
To conclude that consultation was not required, the statutory decision makers would have had to decide that the Sinixt claim had no chance of success (i.e. it was less than a weak, or peripheral claim).  But that is not what he decided.  The statutory decision maker merely concluded that this element of the Sinixt claim was “unclear” (i.e. unproven, and currently before the courts).  This is the reviewable error upon which the Sinixt claim rests.  

Furthermore, in oral argument before this court, British Columbia admitted that the question of whether the Sinixt are an aboriginal people of Canada is a triable issue; i.e. that it is not plain and obvious that the Sinixt claim to being aboriginal peoples of Canada is bound to fail.  This admission alone is sufficient to establish that the Sinixt have raised a serious question to be tried.  

8.2   Irreparable Harm and Balance of Convenience

Counsel for the Crown cited Siska Indian Band and Lax Kwa’laams as authority for the proposition that “intangibles” are not sufficient to establish irreparable harm.  British Columbia submits that the First Nation must identify specific rights (such as the right to wild salmon) or features (such as CMTs) to support an interim injunction application.  

These cases do not stand for that proposition.  On the contrary, impacts to “intangible” rights may be necessary to make out a claim for irreparable harm.  This is because, according to the Supreme Court of Canada in RJR MacDonald, the question of irreparable harm does not depend on the quantity of the harm suffered – i.e. how many trees will be chopped down – but on whether that harm will be compensable in damages.  Thus, it is precisely because the impacts to asserted aboriginal rights, or the right to consultation, are “intangible” that harm to such interests is irreparable.  The degree (or quantity) of that harm may go to the considerations at the balance of convenience stage.  

Secondly, the Sinixt assert aboriginal title to the lands in question.  Aboriginal title is sui generis right to the land itself, and to determine its uses.  Thus, the Petitioners submit that a unilateral disposition of the resources subject to aboriginal title claims is presumptively irreparable harm.  Alternatively, even if such impacts are not presumptively irreparable, the Sinixt do claim specific aboriginal rights in the area.  These include huckleberry-picking, and other activities specified in the affidavit materials and elsewhere in this argument.  Furthermore, the Sinixt have sought, but been deprived of, the opportunity to consult, which is the process through which their site-specific interests could best be shared.  
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� Exhibit 78 of the 1st Affidavit of M. James is the report:  Mohs, Gordon 1977 Post-Inundation  Archaeological Survey Studies of the Arrow Lakes, on file with Archaeology Branch, Victoria.  


� See Summit Report, page 9, under section “Block 3”


� See Summit Report, page 9, under section “Block 3”.





� See September 6, 1983 letter from Gordon Mohs at the Affidavit of Swan, exhibit 2.


� A careful review of Sunshine’s affidavit material indicates the timeline that corresponds to the company’s claims of economic loss and resulting in layoffs.  None of those layoff can be causally attributed to the blockade nor to the prospective injunction.  In fact, it would seem that the causal factor in those layoffs is the adjournment on terms.


� See November 3, 2010, Affidavit of Mattes at paragraph 11, and the November 27, 2010, Affidavit of Mattes at paragraph 6.


� The Sinixt are committed to the hearing of the Petition on its merits during the spring/summer of 2011.  In fact, we were ready to proceed in that regard on January 10, 2011.  Further, we say that the Petition can be heard of the course of one day, since the determination of the Petition requires only a finding of “a credible claim” with respect to the claimed aboriginal rights and title.   As such, the Petition does not require a determinative resolution of the question of whether the Sinixt are aboriginals of Canada question.   The Response to Petition raises no substantive defence other than the standing issues (which will have been resolved on the merits) and the “aboriginals of Canada” question – which needs only to be satisfied on a “credible claim” threshold.   The Crown does not plead that it did not have knowledge of a claim which would be potentially impacted by the issuance of the impugned Licence.
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